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The Laying of the Corner-Stone of the 
Supreme Court Building 





The corner-stone of the building for the Supreme Court of the United 
States was laid by President Hoover on October 13, 1932. The ceremony was 
conducted under the auspices of the American Bar Association in the presence 
of members of the Supreme Court, of the Cabinet, of Congress, of the diplo- 
matic corps, and of distinguished judges and representatives of the legal pro- 
fession of this and of other countries. 

Honorable Guy A. Thompson, President of the American Bar Associa- 
tion, presided and delivered the introductory address on behalf of the Asso- 
ciation. Honorable John W. Davis delivered the address on behalf of the Bar 
of the Supreme Court and Chief Justice Hughes responded on behalf of 
the Supreme Court. 

The trowel used by President Hoover was made from old silver and ma- 
hogany articles long used in the Supreme Court Chamber and bore the in- 
scription: “Trowel used by the President in laying the corner-stone of the 
Building for the Supreme Court of the United States at Washington, D.C., 
October 13, 1932.” 


The following are the addresses delivered on the occasion: 



















HONORABLE GUY A. THOMPSON’S ADDRESS 


Near the Coliseum in Rome stands the historic Arch of Constantine, 
erected 1,600 years ago to commemorate the triumph of the first Christian 
Emperor over Maxentius. On the Champs-Elysees the martial victories of the 
French under the leadership of Napoleon are commemorated by the magnif- 
icent Arc de Triomphe. Out of the throbbing heart of London rises a majestic 
column, its base guarded by lions of bronze, its head crowned by a colossal 
statue of the hero of Trafalgar. In city and town and hamlet of our own land 
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are memorial structures of stone or bronze that tell a story of battle. Many, 
perhaps most, of the world’s great monuments have been erected following 
war’s sad devastations. By some, it might be thought that these monuments 
are tributes to the cruel and savage impulses of man, and that they glorify 
grim-visaged War. But it is not so. War monuments commemorate and extol 
patriotism, courage, allegiance to a cause, even unto death. In rearing them, 
mankind has done honor to itself, for they mutely testify to man’s reverence 
for the noble and exalting things of life. 

Above the corner stone we lay today will rise a memorial more sublime 
than monuments of war. A memorial of bloodless battles is our edifice, yet 
battles upon whose issues hung our liberties, the integrity of the Federal Union, 
its harmony and balance, and our social and economic destiny. 

It will be a monument that will inspire the members of our profession, 
both those of today and those who are yet to come; for it will be the stately 
epic of the virtue and the learning, the eloquence and the patriotic passion of 
heroic warriors in the field of thought, conquerors in conquests of the mind, 
whose memories and examples adorn and glorify the bar. 

It will be a monument expressing by its own stability the firm confidence 
and trust, the unwavering reverence and devotion in which the people hold 
the court whose home it is to be. Its towering pillars, its age-defying walls, 
against which the winds and storms of Heaven will beat in vain, shall be 
symbols of the majesty and power of that tribunal and of its proof against 
the tempests of passion and ill will. 

It will be a monument to justice; justice which every human being yearns 
for and which is the right of all; justice upon whose ministrations life, liberty, 
and the assurance of happiness depend, and in whose supremacy the security 
and welfare of our institutions rest; justice in whose service we are sworn; 
justice that is the final attribute of God Himself. This will be her temple. 
Here her shrine will be. Here she shall abide. Year following year, and century 
following century, ambitious youth shall look upon this stately building and 
rejoice that the paths of opportunity are here kept open equally to all. Upon 
it weak and weary age shall gaze and be content, for it shall know that the 
Lord has built this house and that His justice reigns therein. 


HONORABLE JOHN W. DAVIS’ ADDRESS 


It was a dictum of the older physics that large bodies move slowly because 
of an innate something called inertia. The doctrine still holds in the political 
world, and accordingly it has taken the greatest of our judicial bodies almost 
a century and a half to reach a dwelling that is all its own, notwithstanding 
the fact that as early as 1796 a committee of the House of Representatives, re- 
porting on the progress of the new-born Capital City, noted that arrangement 
had been made for housing the executive and legislative branches of the Gov- 
ernment, but “a building for the judiciary was among the objects yet to be 
accomplished.” 

In its measured and deliberate progress to this happy hour the Supreme 
Court has traveled a circuitous route, with many halts along the way. Its open- 
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ing sessions were held in the building of the Royal Exchange, on Broad Street, 
in the City of New York. Thence it moved to the New York City Hall in 
Philadelphia, and in a short time joined the other departments of the Federal 
Government in the march on Washington. Here on what were then the mud 
flats of the Potomac it found lodgment in the tiny room now occupied as an 
office by the marshal of the court. Deserting with reason these contracted 
uarters, it crossed the Capitol Building to the rooms now tenanted by its 
clerk, and shortly thereafter it descended to the basement room beneath its 
resent chamber—irreverently described by a contemporary observer as a 
mere “potato hole of a place”. This humble rest was disturbed by certain in- 
cendiary proceedings of the year 1814, when the rude invader, in order to 
make destruction more complete, piled on the floor of the court room not only 
the court’s own scanty furniture but that from neighboring rooms and gave 
the whole funeral pyre to the devouring flames. Fleeing from the storm, the 
court found transitory shelter in the home of its clerk, Elias Boudinot Cald- 
well, on Pennsylvania Avenue Southeast, and after two years of this enforced 
hospitality it selected an abiding place “little better than a dungeon” in the 
less-ruined portion of the Capitol, where it waited in patience for the summons 
that recalled it to the restored and re-decorated judgment seat from which it 
had been so ignominiously expelled. 

Even the refitted chamber, however, was not universally regarded as com- 
mensurate with the august dignity of the tribunal, for there were those who 
spoke of its “cellar-like aspect” and who declared that “2 stranger might tra- 
verse the dark avenues of the Capitol for a week without finding the remote 
corner in which justice is administered in the American Republic—a room 
which is hardly capacious enough for a ward justice”. Yet here for 40 years 
sat Marshall and Taney and their colleagues, listening to the giants who walked 
the earth in those days and delivering those great opinions that fixed the 
destiny of the Union; arguments and opinions that gilded with immortal 
glory the walls that heard their utterance. How titanic was the labor; how 
different might not America have been today if a single one of the stones those 
men laid had been omitted from the structure. 

Finally in 1860 the court came up in the architectural world, stepping 
gratefully into the deserted Senate chamber on the heels of the retreating 
Senators as they departed to their more stately mansions in the north wing of 
the Capitol. Here poised between the two houses of the Congress the Court 
has held its ground, thence hitherto against the drift of the ceaseless human 
tide that ebbs and flows past its doors, symbolizing by its corporeal presence 
that ours is a government of laws and not of men, and that over every legis- 
lative edict, over every governmental action, there broods the higher law of 
the Constitution, majestic and supreme. To those who have grown accustomed 
to these surroundings, who find something of value in this symbolism, there 
is a tinge of regret in the thought that today marks a break with old places, 
old habits, and, it may be, old traditions. 

For now another and a final move is at hand. Congress has at last provided 
and the genius of a great architect has planned a permanent home for the 
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court that in beauty and in dignity is fully worthy of the institution it is de. 
signed to house and worthy, too, of the architectural company it keeps. Praise 
need say no more. We, the lawyers of America, represented in the American 
Bar Association, come now to lay its corner stone. The task is fittingly ours, 
No other body of men has an equal right to claim this honor. Many men of 
equal worth and valor have served alongside those of our calling in the legis. 
lative halls and executive chambers of their country and on the tented field, 
but the methods and machinery for the administration of justice, the erection 
and maintenance of the courts in general and of the Supreme Court of the 
United States itself are the lawyers’ peculiar contribution to the safety and 
endurance of the State. This noble edifice and the work that will be done in 
it will be consecrated to the welfare of every dweller in the Republic. Yet we 
as lawyers are entitled to say with no undue boasting that this fabric will con- 
tain our hearthstone, our workshop, our temple. We claim priority of place 
so to receive and so to dedicate it. 

No doubt if Congress had acted on the hint given by the House Commit- 
tee in 1796 and had proceeded forthwith to provide a building for the judi- 
ciary, those who assembled to lay its corner stone would have expressed senti- 
ments far different from those with which our hearts are filled today. Their 
words at best would have been those of hopeful prophecy, while our language 
is that of gratified fulfillment. Had they not felt called upon to defend the 
constitutional provision for the Federal courts, they still could hardly have 
refused to take up the gage of battle thrown down by those who denounced 
the judiciary act as the fabrication of a “knot of lawyers”. And many, no 
doubt, among their listeners would have entertained in silence the gloomy fears 
John Jay expressed at the turn of the century in announcing his belief that 
the Supreme Court “would not obtain the energy, weight and dignity which 
are essential to its affording due support to the National Government, nor 
acquire the public confidence and respect which as the last resort of the 
justice of the Nation it should possess”. How much more fortunate are we 
who for these doubts and fears can substitute pride and confidence, and who, 
in place of prophecy and hope, can call upon history to vindicate our faith 
that in the erection of this great court American statecraft achieved its noblest 
triumph. 

Truly this is a day for memories, though before this audience of all others 
it is unnecessary to recount the history or the services of the Supreme Court 
of the United States. Step by step it has marched with the marching Union, 
sharing in its battles, alive to its dangers, sensitive to its needs; now in the 
very thick and center of the fray; now sitting serene in judgment above the 
noise and dust of the arena; today assailed by fierce and tempestuous criticism; 
tomorrow praised in terms that exhaust the gifts of rhetoric; but at all times 
pursuing without fear and without reproach the discharge of its mighty func- 
tions. No breath of scandal has touched it; no detraction has been able to soil 
so much as the hem of its garments; no gust of political passion has succeeded 
in turning from it the minds and hearts of the American people. They know 
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that so long as the court continues with courage and fidelity upon its appointed 
path, so long—and no longer—will the Republic of the Fathers endure. 

In this thought lies the true significance of our present ceremony. From 
these walls in the years to come will issue through the lips of its authentic in- 
terpreter the “living voice” of the Constitution. Although, as the court has 
more than once declared, the Constitution is a written instrument and as such 
its meaning does not alter, each generation will in its turn demand that this 
meaning should be from time to time proclaimed. The day of interpretation 
is not over. There are recesses in the Constitution still unexplored; problems 
long recognized that have not yet been solved. And in the future, no less than 
in the past, there will arise again and yet again the challenging question 
whether old words have taken on new meaning in the light of changing facts, 
or whether new facts must find their proper setting in the frame of the an- 
cient words. It cannot be otherwise in the expanding life of an advancing 
people. But when the winds of political sophistry threaten to tear from her 
moorings the ship of state, and when the beating waves of impatient change 
would bear her out to the unknown deep, it is the voice of the Constitution 
speaking here that will bid the winds and the waves be still. 

If the turbulent years have altered or destroyed nearly every government 
that was a companion of our own when it came into existence, while ours has 
endured unchanged; if, in consequence, what then was new is now among 
the oldest of existing governmental forms, the explanation, no doubt, must be 
sought first of all in the harmony between the plan itself and the indwelling 
political genius of the American people. Yet the checks and balances of the 
Constitution; the tripartite division of powers; the restraint of the legislature 
upon the executive, of the executive upon the legislature; of the courts upon 
both, and through the power of legislation and appointment of both upon 
the courts; the co-ordinate sovereignties of the Nation and the States, each 
supreme upon its own plane of action, but a mere intruder in the domain of 
the other; all these have been so many gyroscopes to keep the vessel on an 
even keel while others around her were foundering in the angry sea. But is 
it not true that this stability has been bought at the price of great complexity 
in government and a corresponding loss in efficiency and promptitude; and, 
since it is in the nature of all power to seek its own aggrandizement, a corre- 
sponding increase in the jealous quarrels of those seeking not only to retain 
but to enhance the power they possess? Over this thrust and play, this strife 
and labor of conflicting forces, some controlling wisdom must preside. When 
the “I will” of one authority and the “Thou shalt not” of another have brought 
the machinery of government to a halt, some arm must intervene to put the 
interlocking parts once more in ordered movement. In this building, there- 
fore, is to sit the Master Mechanician, to ease and regulate these strains and 
stresses that simpler schemes of government escape. 

This is to be the abode of the peacemaker. Hither will come sovereign 
States who have thrown away the sword and outlawed among themselves the 
ordeal by battle; who have, indeed, foregone even the power of independent 
contract. Bringing here their differences, in the calm atmosphere of reason 
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and fair argument, they will invoke the judgment of this chosen tribunal, 
They will not hedge about their submission to its processes with any nice 
reservations touching questions of vital interests or domestic policy or per- 
sonal honor. They will not withhold their consent until from the womb of the 
indefinite future there shall emerge a written code of laws to govern their 
conduct toward one another. But reading the past for the lessons that it gives 
and trusting the future for its promise, they will with loyalty abide the deci- 
sion of this impartial arbiter, guided by the terms of their mutual compact 
and the fundamental principles of right and justice among men. 

And, finally, and perhaps in usage loftier still, this house is to be the 
house of refuge for all such as are oppressed. Here, armed in his native right, 
one man alone is to prove stronger than a thousand. We rest our Government 
upon the consent of the governed; we recognize a numerical majority as the 
organ and expression of that consent; but we resolutely refuse to accept the 
voice of the people as the omnipotent voice of God. Over against the greed, 
or malice, or ignorance, or unwisdom of the majority we raise a barrier of 
constitutional right that it dare not cross, and behind which men’s liberties 
are to remain as secure from the tyranny of the crowd as from the tyranny 
of a king. Fleeing then to this altar, an oppressed minority—its humblest 
member, even, is to find raised over him the shield and buckler of the law, 
and standing in its august shadow is to bid defiance to the clamorous multi- 
tude who would rob him of his liberty or his life. 

It is for these purposes and to such ends we lay this corner stone. May it 
prove well and truly laid; established in order and enduring in strength. In 
the days to come, when enemies within or enemies without shall afflict the 
people; when a famine of patriotism or a murrain of self-seeking shall blast 
the land; when men, knowing each the plague of his own heart, shall turn 
to this house and spread forth their hands then may justice of the scales and 
sword in this her dwelling place hear their supplication and give unto each 
according to his righteousness. May those who shall speak and those who shall 
give audience here labor together to that sacred end. 


CHIEF JUSTICE HUGHES’ ADDRESS 


It is fitting that the members of the American Bar Association, once more 
assembled in recognition of their special responsibilities in relation to the ad- 
ministration of justice, should celebrate the creation of this greatly needed 
facility. In speaking of this building as meeting imperative requirements I do 
not refer to the personal convenience of the justices of the court. So far as that 
is concerned, I am sure that I can speak for all of them in saying that they 
have never been disposed to complain of the limitations to which they have 
long been accustomed. 

The members of the court from the outset had the advantage of a rigorous 
discipline. The court began its work as a homeless department of the Govern- 
ment, with but few creature comforts, and its labors have never been disturbed 
by the enticements of luxurious surroundings. 

The elaborate plans for the Capitol left the court without an abiding 
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place, and its enforced migration from one inconvenience to another, so often 
recounted, furnishes perhaps the most striking of ironical chapters in our 
national history. But the glory of intellectual achievement was heightened by 
the physical background. When Chief Justice Marshall delivered the epoch- 
making opinion in Marbury vs. Madison, in February, 1803, the court sat in 
the small room in the Capitol which had been designated for the clerk of 
the Senate and which is now used by the marshal of the court. Without stress- 
ing the inadequacy of other temporary quarters or again narrating the odd 
vicissitudes to which the court was subjected in early days, we recall with 
especial interest that it was in the basement of the Capitol, in the room now 
occupied by the library, that Marshall and Taney with their eminent associates 
heard and decided the great controversies which distinguished the formative 
period of our judicial history. 

Since 1860 the court has used its present chamber. It is no disparagement 
of this new enterprise to say that we shall leave that historic room with keen 
regret. In its dignity, in its simplicity, in its priceless memories as the former 
Senate chamber and for upward of 70 years the seat of the court, that room 
has no rival. It will be long, indeed, before this beautiful building can boast 
of the spiritual endowment which has blessed the old home. 

I may speak in the same strain of the small conference room where the 
Court reaches its decisions. That little room has been quite large enough for 
the expression of views, whether harmonious or divergent, and to the members 
of the Court it will ever be a unique and hallowed spot, which however poor 
in its appointments is immeasurably rich in its traditions. But the inspiration 
of cherished associations cannot avail to satisfy the physical needs of adminis- 
tration and these have become too pressing to be longer disregarded. The 
facilities of the essential offices of clerk and marshal have become shockingly 
insufficient. There is lacking decent provision for the vast accumulation of 
records. The constantly increasing volumes of the working library for bench 
and bar require suitable housing. Counsel in attendance at the Court have been 
without the simplest conveniences for consultation and preparation for argu- 
ment. The space in the court room assigned to members of the bar has been 
inadequate, while the line of visitors in the corridor awaiting their chance to 
enter has evidenced the present inability to meet reasonable demands for public 
audience. Everything considered, I doubt if any high court has performed its 
tasks with so slender a physical equipment. 

For the enterprise now progressing to completion in worthily meeting 
these needs, we are indebted to the late Chief Justice William Howard Taft 
more than anyone else. When President, Mr. Taft would gladly have spon- 
sored such an undertaking because of his deep interest in the work of the 
Court, but the preponderant sentiment of the Justices at that time did not 
favor the severance of the Court from its old seat in the Capitol. As Chief 
Justice, Mr. Taft renewed the suggestion and this building is the result of his 
intelligent persistence. 

On this occasion, made memorable by the interest displayed by the repre- 
sentatives of the bar coming from every part of the country, we are happy to 
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observe that the special significance of this edifice does not lie in its con. 
venience, although to afford convenience is its primary aim. For this temple 
of noble proportions, an achievement of the most distinguished architectural 
skill, which will be one of the outstanding ornaments of a rarely beautiful 
Capital, finds its chief distinction as a national symbol. It symbolizes the na- 
tional ideal of justice in the highest sphere of activity, in maintaining the 
balance between the Nation and the States and in enforcing the primary de- 
mands of individual liberty as safeguarded by the over-riding guarantees of a 
written Constitution. This building is the symbol of the distinctive character 
of the Republic. 

It is because it is of this symbolic character that the American people 
have demanded the best that art and skill can furnish. They demanded that 
it should be worthy of themselves. Hence, we look upon this gleaming marble, 
in classic lines, not as being erected simply for judges or lawyers or litigants. 
Few of those who are now members of the court will long enjoy the privileges 
which this building affords. Their successors, who in relatively brief periods 
of service will share its advantages, will come and go. The Republic endures 
and this is the symbol of its faith. 

This building could not be thus representative without being a memorial 
of the services of those who have labored in and through this court in the 
maintenance and development of our constitutional system. This building is 
a monument to the work of those who in the Constitutional Convention 
builded even better than they knew; to Washington, without whose wisdom 
and prestige the Constitution would not have been ratified; to Marshall, who 
cemented the Union; to the long line of judges who, however differing in 
opinion in individual instances, have been imbued with a common and ab- 
sorbing purpose and have applied constitutional provisions to concrete cases, 
under the watchful eye of a critical people, with such measure of success that 
the fundamental conceptions of limited governmental powers and of individ- 
ual liberty have persisted despite crises of disruption and expansion and still 
remain triumphant and unyielding. In this testimonial to the labors of 145 
years, the strife of parties, the antagonisms of personalities, the bitterness of 
particular controversies are all forgotten. This monument bespeaks the com- 
mon cause, the unifying principle of our Nation. 

We are in a time of keen distress and widespread misgiving. It is a world 
of unrest. The perennial strife with lawlessness has assumed new aspects and 
has brought society to new and serious tests of its ability to protect itself. Few, 
if any, have the gift of prophecy. 

The edifice, however, attests confidence. It suggests permanence—not the 
permanence of stone and steel but of an idea; not, in this respect, of particular 
formulas, but of a conception of the basic needs of our organized society. That 
confidence and suggestion of permanence spring, no doubt, from a belief that 
our people have political instincts and convictions which are not likely to be 
uprooted; that government of the people, for the people, by the people, not- 
withstanding all short-comings, is not to perish; that such a Government will 
continue to have, as it has had, its written prescriptions to secure distribution 
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and limitation of governmental powers; that our territory is too vast and our 

litical concerns too various to permit of an absolute centralization of au- 
thority; that distribution and limitation of powers under a written constitution 
cannot be maintained without an arbiter, as far removed as is practically possi- 
ble from the disputes of parties and the manipulations of groups dominated 
by selfish interests; that in some practicable way the talent of the Nation for 
impartial determinations according to constitutional principles must find ef- 
fective expression. 

In estimating the basis for that confidence, we are well aware that we 
cannot find it in facilities—in structures, however beautiful and commodious, 
or in symbols and memorials, however appropriate. In laying the corner stone 
of this temple, our thought is centered upon the temple not made with hands, 
the eternal temple of justice, and upon the worship in that unseen temple of 
the spirit, which will consecrate the service here and save it from the vanity 
of a formal ritual. We have pride and hope on this occasion because we believe, 
without underestimating adverse influences, that the spiritual resources of the 
Nation, from which each generation draws anew its conceptions of fair deal- 
ing, are unwasted, and because we find in this building a testimonial to an 
imperishable ideal of liberty under law. 


Pension Systems for Judges 


Twenty states have adopted pension systems for judges, as follows: 

Arkansas—Full salary for life upon 10 years’ service at age 70. 

Colorado—$3,000 salary for life upon 10 years’ service at age 68. 

Connecticut—Retired judges become official referees. 

Florida—Full salary for life upon 30 years’ service at age 74. 

Illinois—One-half salary for life upon 24 years’ service at age 65. 

Louisiana—Full salary for life upon 15 years’ service at age 75. Two-thirds salary for 
life upon 20 years’ service at age 70. Three-fourths salary for life upon retirement through 
disability. 

Maine—Three-fourths salary for life upon 7 years’ service at age 70. May be ap- 
pointed an active retired justice at three-fourths salary anyway. Judge has one year after 
age 70 to decide when he will retire. 

Maryland—$z2,400 per year for life upon 10 years’ service at age 70. 

Massachusetts—Three-fourths salary for life upon ro years’ service at age 70. For dis- 
ability after 60 years and 15 years’ service three-fourths salary for life. Since 1920 pensions 
reduced to half salary. 

Michigan—One-half salary for life upon 10 years’ service at 70 years. (May be called 
upon to assist Supreme Court.) 

Minnesota—Full compensation until end of term, if disabled physically or mentally. 
If then past 70 years and served 20 years shall have half salary for life. 

New York—Under all provisions age 70 is dead limit and no compensation of any 
kind thereafter except as “official referees” when appointed. 

New Jersey—One-half salary for life upon 21 years’ service at age 70. 

Pennsylvania—One-half salary for life upon 20 years’ service. Must hold himself 
ready to serve as special master, etc. Disability during term—may resign and do such 
work as he can as special master, etc., at full salary to end of term—Missouri Bar Journal. 
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Kansas vs. Colorado; Colorado vs. Kansas 


The thirty-year-old legal fight between Kansas and Colorado over the flow 
of the Arkansas River is drawing near to its end in the case of Colorado ys, 
Kansas, original in the Supreme Court of the United States. 

The first irrigation ditch on the Arkansas was the Garden City, a small 
one constructed in 1879. The Farmers’ Ditch, now owned by the Finney Coun- 
ty Water Users Association, was completed in 1881. The Great Eastern, South- 
side and Amazon followed, the last one being finished about 1885. In ’85 and 
"86, Soule constructed the Eureka ditch with its intake near Ingalls and run- 
ning to a point near Offerle. Very shortly after it was finished, the Colorado 
and Kansas ditches were taking most of the water in the river and the Eureka 
ditch was never a success. At the time these Kansas ditches were constructed, 
there was a considerable amount of water appropriated in Colorado on paper 
but very little actual irrigation. The Kansas ditches had plenty of water. The 
land was taken up under them and irrigation was a success with the excep- 
tion of the Soule ditch. Probably a hundred thousand acres could have been 
irrigated in Kansas if Kansas had had her share of the Arkansas River. The 
great Blizzard of 1886 nearly wiped out the range cattle business. In addition 
the settlers were taking up the lands, and people in the cow country were 
turning their thoughts toward irrigated agriculture. 

Colorado increased its diversion of water rapidly. By the early ’go’s the 
diminution of the flow in Kansas became noticeable. By 1900 the ordinary 
summer flow, including the annual June rise, had been completely absorbed 
by Colorado and the Kansas irrigators got nothing but occasional flood waters. 
An agitation was commenced in Wichita for some form of suit. Farmers on 
the lower river bottom complained that Colorado’s depredation had lowered 
the water table so that they no longer could get the benefit of sub-irrigation 
fiom the ground water. The legislature of 1901 appropriated a small sum for 
the purpose of starting a suit and the suit was started in the Supreme Court 
of the United States that year against the State of Colorado. Later the ditch 
owners along the Arkansas in Colorado, some fifteen in number, were im- 
pleaded. The Court overruled a demurrer to the Bill and the defendants an- 
swered, and in 1904-05 about twenty-four hundred pages of testimony were 
taken and the case was argued and submitted in December, 1906. Fourteen 
lawyers, including two on behalf of the Federal Government, were given three 
full days to argue the case. The decision was handed down in March, 1907. 
There is a general impression that Kansas lost the case. That is a mistake. 
Kansas won on the law but lost on the facts. The case was started on the theory 
of strict riparian rights, ut currere, and an injunction was sought to enjoin 
Colorado from diverting any of the water. When I was employed in the case, 
in the spring of 1904, I pointed out to my associates that if that rule were 
strictly enforced, people on the lower river could dry up every ditch in Kansas 
and the contention was shifted to the more reasonable ground of an equitable 
allotment of the flow of the river between the two states. Colorado on the other 
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hand claimed the right to take every drop of water from the river because 
the river was made up in Colorado by rain and melting snow. The Court 
denied Colorado’s monopolistic claim and held that the river was the common 
property of both states with all its benefits. It held that on the facts, Kansas 
had not shown sufficient damage to warrant an injunction and dismissed the 
Bill with leave to file a new one whenever facts could be shown that would 
warrant injunctive relief. 

In 1910 the United States Irrigation Company, a subsidiary of the Sugar 
Company at Garden City, began suit in the U.S. District Court of Colorado to 
establish its priority for the ditches that it then owned in Kansas, the Garden 
City, Southside, Great Eastern and Amazon. 

In 1916, the irrigation company got cold feet and settled with the Colorado 
ditches for $125,000 cash and took a priority of August, 1910, which was en- 
tirely worthless. 

The same year the Finney County Water Users Association, owning what 
was called the Farmer’s Ditch with about ten thousand acres under it, brought 
a suit in the U.S. District Court of Colorado, asserting its claim to priority for 
the year 1881, against all of the appropriators on the main river in Colorado. 
A motion to dismiss was filed and Judge Lewis continued it until the Supreme 
Court of the United States should decide the case of Wyoming vs. Colorado 
and The Weiland vs. Pioneer Irrigation Company, which involved a decisive 
question, whether a priority on an inter-state river could be asserted by an 
appropriator in the lower state against appropriators in the upper state. In 1921, 
in Wyoming vs. Colorado, the Supreme Court decided in favor of the lower 
appropriators in Wyoming and in the Weiland case gave the Pioneer Irriga- 
tion Company, irrigating land in Nebraska from a ditch taken out of the Re- 
publican River in Colorado, a priority against Colorado appropriators. The 
Water Users Association began another suit against all of the appropriators on 
the tributaries of the Arkansas, about 150 in number. 

A motion to dismiss was overruled in both of the Water Users cases and 
the defendants answered. A large amount of testimony was taken in the first 
case against the Graham Ditch Company, et. al., appropriators on the main 
river. This testimony was closed in 1926 and it was apparent that the Water 
Users Association had made an impregnable case for priority appropriation 
of from sometime from 1881-1896. Colorado then announced it was not going 
to take any testimony in that case but would bring an original suit in the 
Supreme Court of the United States and a year later this was done, making 
the State of Kansas and the Water Users Association both defendants. 

It is a very curious Bill; so curious that the lawyers for the complainant 
in their application for leave to file the Bill said they did not know the nature 
of it, whether it was a Bill of Peace or an application for a Writ of Prohibition, 
but they asked for an injunction against the Water Users Association from 
further maintaining the suits in the District Court of Colorado and that the 
State of Kansas and all of its citizens, 1,800,000, be enjoined forever from mak- 
ing any claim or asserting any right to any part of the flow of the Arkansas 
River, or bringing any suit therefor. A motion to dismiss was overruled. The 
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defendants answered, and a large amount of testimony has been taken. Colo. 
rado has closed its evidence and Kansas is about through with its testimony, 
This case, with the U.S. Supreme Court having taken entire jurisdiction of 
the whole matter, will finally end this controversy. They will decide whether 
Colorado may continue its spoilation of the Kansas irrigators which in the 
past has amounted to more than twenty million dollars, or whether the equit- 
able principle laid down in Kansas vs. Colorado shall be applied and the Kan- 
sas irrigators get their share of the Arkansas River, which will return to these 
ditches the flow they enjoyed before Colorado began its depredation and vast- 
ly increase the prosperity of western Kansas. 

We rely strongly on the recent case of New Jersey vs. New York. New 
York was diverting a large part of the Passaic River in New York for use by 
the City of New York. New Jersey brought suit to enjoin this taking of the 
water, asserting its strict riparian right to the water of the river as it was ac- 
customed to flow, a doctrine uniformly followed in the humid states. The 
Court practically set aside this doctrine, held that these interstate rivers were 
the common property of the states through which they flow and should be so 
administered as to give the greatest good to the greatest number. In its decree, 
the Court permitted New York to divert 600,000 second feet daily provided 
that if at any time such diversion should lower the level of the river at Tren- 
ton, N.J., below a certain point, such diversion should be restricted accordingly, 
thus preserving to New Jersey such flow of the river as was necessary, and 


giving New York the rest of it for beneficial use and rejecting the ancient 
doctrine that the river must be allowed to flow ut currere without regard to 
its benefits. We invoke that doctrine of equitable use between the two states, 
a fair allotment according to the needs of each and the beneficial use of the 
water made by both. 


—F. Dumont SMITH 





THE SeERvICcE oF Law To BusINEss 


The Service of Law to Business 


Mr. President, Chief Justice, Gentlemen of the Bar, Ladies of the Bar: 
To qualify myself as a witness on the single point which I wish to make to- 
night, it is necessary to refer to my personal experience with the law. Roughly 
speaking, one-half of my career has been devoted to the practice of the law 
and the other half to business. During the first half, I tried to sell unseasoned 
advice to a reluctant public at any price. During the last half, I have been a 
buyer of seasoned advice regardless of price. Having given and taken advice, 
and having made mistakes in both, it occurred to me that I might speak on 
the service of the law to business, or perhaps more concretely on the service of 
the lawyer man to the business man. That service naturally divides itself 
into two parts; one relates to things done in time past, the other to things to 
be done in the time to come. The first, broadly speaking, is the field of litiga- 
tion; the second, of counsel and advice. 

To business, and particularly to large business, the second is more im- 
portant. Its serious problems always lie ahead. Litigation over things done is 
relatively unimportant. It is the necessary cleaning up process after the proces- 
sion has passed. I have been so indelicate as to refer to it from the standpoint 
of business as merely street sweeping. The moment a matter has to be litigated, 
if it involves money, as most business matters do, the large concern, if it be 
plaintiff, writes off the claim from its balance sheet. If it be defendant, it sets 
up a reserve adequate to meet any judgment. From that moment business is 
through. The trial lawyers come on the scene. If the transactions were compli- 
cated, they spend weeks, frequently months, in studying the facts. The courts 
struggle with them, and some time, usually a very long time from the stand- 
point of business, a final judgment is reached. 

If the plaintiff wins, it may, if the expenses do not exhaust the recovery, 
restore something to its balance sheet which it had previously written off. If 
the defendant wins, it restores the reserve to its current operations. Both are 
relatively drab and unimportant facts in a great business. And yet these cases 
to the lawyers and to the judges frequently seem to be of the greatest con- 
sequences, but to business the most important thing is to get it over quickly 
and be through with it. In my transfer from practice to business that much 
I had to learn, because I used to think that a law suit was the most important 
thing in the world, and often it was to me. 

Advice as to the propriety and legality of things to be done is the master 
service which the lawyer can render to business. Now my experience with the 
profession has generated this observation: Lawyers will work days and weeks 
and months, patiently and exhaustively, developing facts and studying the law 
applicable to them when matters are in litigation. They do not as a rule put 
anything like the same time and effort, the same care and work, or the same 
thoroughness in qualifying themselves to give advice on the future. Frequently, 
it is offered quite offhand. The lawyer is likely to assume a kind of fatalistic 


*Address of Hon. Owen D. oe at the Annual Dinner of the American Bar Association, Saturday 
Evening. October 15, 193 
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attitude when it comes to piercing the future. Knowing the uncertainty, he 
gives his reactions and hopes for the best. Not infrequently, he is in the posi- 
tion of the Negro preacher conducting the funeral of a disreputable charac- 
ter, who said, “We hopes he is where we expects he ain’t.” 

For some years, I had the privilege of teaching law. I say privilege be- 
cause whatever may have happened to my students, at least I learned some 
law myself. It was my custom to open my course on common law pleading 


with a quotation from Pollack and Maitland, which, as I recall it, runs some- 
thing like this: 


“The law will yield up its reason to no man who lacks the pa- 
tience to study its history.” 





Clumsily paraphrasing that sentence to suggest an idea rather than to 
state one, I would say from the standpoint of business: 


“The law will yield up its full service to no man who lacks the 
vision to project its future.” 


Then I thought the student need only know the rule and its history. Now 

I know that is not enough. The most important thing to know is what the 
rule will be. Dean Bigelow used to say that the law is only the resultant equi- 
librium of the contending forces of morals, economics, science, sociology, 
politics, and human emotions. Well, if one holds himself out as qualified to 
forecast the law, he must know all these subjects well enough to appraise their 
general tendencies and apply them in his imagination. 

Suppose we were to visualize a long rope. It extends backward into the 
past beyond the point of vision. It reaches out into the future. Looking back- 
ward, it is tortuous but rigid. That is the law as it is and as it has been, the 
result of struggles long ago. Before us it is pliable and unplaced. In front, a 
tug of war is going on. Politics has hold of the rope. Economics has a hold. 
Sociology grasps it. Countless human beings, each small and insignificant, 
filled with all kinds of emotions, have their hold too. New forces, unknown 
before, are coming in. The airplane invades what used to be our property; 
the radio waves pierce the walls of that castle which it has been the pride of 
English law to protect from invasion even by the King himself. Now the 
lawyer must forecast approximately where that rope will lie at any particular 
moment as a result of the struggle. 

Of course, I expect the profession to forecast only court decisions. It would 
be asking too great a prophetic vision to anticipate future legislation, especially 
in these days. That is more of a business risk than a legal question. To enable 
the lawyers to forecast, however, the judges must know these forces well, too. 
So we see society constantly demanding that our judges shall be something 
more than mere experts in the rules that are and the reasons that have been. 
They must not be so much more, however, that they abandon established prin- 
ciples for individual idiosyncrasies, otherwise all forecasting by the profession 
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becomes impossible. The action of a composite and quickly responsible legis- 
lature may be a fair business risk, but the individual views of a judge, un- 
anchored to past decisions, becomes the merest gamble. 

The judge, with knowledge, sensitiveness, and vision adequate to appraise 
these great contending forces but with restraint enough to hold fast to old 
principles is the one the public seeks and the profession must develop. 

One has to remember that business is always on the firing line. It is mov- 
ing out into no man’s land. It is advancing into the unknown. The case law 
is several divisions back, because it is made up of decisions on things done. 
Necessarily there is a lag between the act which business has to take and the 
judgment of the act which the law ultimately gives. That has been true through 
all our history, of course. I state it here only because I fear that the distance 
between the two is inevitably growing greater. Under the stimulus of research, 
invention, and engineering, business is now moving into the unknown with 
unparalleled rapidity. Unless the processes of the law are correspondingly 
quickened, the lag will increase, I fear. 

At some other time I should like to suggest for consideration the forma- 
tion of official advisory planning groups for the law, both in Federal and 
State Governments. Such groups could co-ordinate and unify our existing 
rules and diminish the confusion which arises from the addition of many 
thousands of legislative acts every few years. As business becomes more in- 
tegrated in the nation, we must have either more uniform laws in the states 
or a centralized law in Washington. 

We are experiencing now some of the disasters to a national credit struc- 
ture which rests on the banking laws of forty-nine different sovereignties. 
Indeed, it is not enough to do it in the domestic field alone. Business is cry- 
ing for more integrated rules throughout the world on all basic economic 
activities. And when I say business is crying, I do not want you to think of 
corporations, or banks or representatives of invested capital. I want you to hear 
the voices of hundreds of millions of people in all highly industrialized coun- 
tries who are the mainspring of business and millions of whom are now out 
of work, not so much because basic economic laws have been violated as 
because man-made laws have impaired and in some cases wholly destroyed 
the opportunity of men readily and safely to exchange with each other the 
things they need to use and to make. 

The peace of the world, and particularly its stability, depends more on 
the sound adjustment of common-place relationships than on the mighty 
assertions of generalities. But dealing with common things means work—hard 
work, prosaic work, attention to detail, great care and great patience. For 
example, the co-ordination of the world’s credit structure and the unification 
of the rules governing it is the affirmative counterpart of disarmament. We 
should arm the world economically to fight poverty and distress at the same 
time that we disarm her physically. In that planning program, the lawyers 
must play an important and in many respects a controlling part. Certainly, 
if planning can be contemplated in the economic field, with its countless com- 
plications, its short history and conflicting and confusing literature, how much 
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more might one expect it in the law with its long history and its records re. 
latively consistent. In any event, there is no use talking about economic plan. 
ning unless you provide either in advance of it or contemporaneously legal 
planning. 

So all of you lawyers who are talking about what the people in the eco. 
nomic field ought to do in the matter of making plans, I throw back to you 
the challenge of what you ought to do in the field of the law and what you 
must do as a basis for any economic planning at all. 

And so from the standpoint of business, Mr. President, I think the pro- 
fession has two very important matters to consider. As a street-sweeping de. 
partment in our modern life, that is cleaning up controversies over things done, 
the law is too slow and too expensive. As a street-laying-out department, that 
is planning and constructing for the future, it is inadequately organized for 
the job. In this field in particular as a profession, excepting a relatively few 
great judges, it is not taking its responsibility seriously. Here in education, in 
serious contemplation, and in vision, the profession must lead if it is to retain 
its historically masterful place in the evolution of our social welfare. Political 
liberty of the individual is unsafe unless accompanied by economic freedom, 
and that in these modern days can be provided only by business, using the 
term in its largest sense. Wise rules of law governing business, therefore, go 
to the root of our pursuit of life, liberty and happiness. 

This great profession, for which I have unbounded admiration, with its 


high quality of intellect and character, must not waste these greatest of all 
natural resources in merely cleaning up after the procession has passed. So- 
ciety cannot afford such waste of talent. The profession must devote its talents 
to an intelligent direction of a future in which lie limited probabilities of suc- 
cess and in which also lurk unlimited possibilities of disaster. 
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The Voir Dire Examination of Jurors in Kansas 


In Kansas as in most American jurisdictions, counsel for the respective 
parties may examine the prospective jurors viva voce prior to challenge. The 
jurors are first sworn to give true answer to the questions put to them relative 
to their competency to sit in the cause and the examination proceeds. The lead- 
ing Kansas case upon the character and extent of the examination is Swift v. 
Platte’. The plaintiff was an employee who had been injured in Swift & Com- 
pany’s packing plant and sued to recover damages because of his injuries. On 
the voir dire examination, plaintiff's counsel asked a series of questions con- 
cerning the jurors’ knowledge that the defendant and other packers carried 
liability insurance and that the insurance companies defended actions brought 
against the employers and paid the judgments which might be rendered 
against them. The jurors were asked by plaintiff's counsel whether the knowl- 
edge which they possessed concerning these matters would affect their verdict. 
Verdict and judgment were rendered for the plaintiff and the defendant sought 
to have the case reversed because of the manner in which the examination of 
the jury had been conducted. 

Chief Justice Johnston wrote the original opinion of the court in which 
it was said (p. 6): 


“Considerable latitude should be allowed counsel in the examination 
of jurors, so that all who have bias or prejudice, or are otherwise dis- 
qualified, may be eliminated, but the inquiry should never be made to 
introduce extraneous matter of a prejudicial character that may improp- 
erly influence the verdict. Questions are not to be barred merely because 
the answers elicited would be incompetent under the issues in the case; 
nor are parties to be hampered in a thorough examination, made in good 
faith, to keep off the panel partial, prejudiced and unfit men. The in- 
quiry may be extended to the social and business relations of the pro- 
posed jurors with the parties to the action or with any one connected 
with the litigation. It should, however, as before stated, be conducted in 
good faith, by pertinent inquiries, for the purpose of sifting the panel and 
excluding those who are disqualified or objectionable by challenges per- 
emptory or for cause.” 


On the first hearing the majority of the court took the position that the 
examination of the jurors had been unnecessarily extended and was not di- 
rected at possible connections of the jurors with liability insurance companies 
but rather was conducted for the purpose of acquainting the jurors with the 
fact that an insurance company was interested in the case. Justices Smith, Cun- 
ningham, Pollock and Burch concurred in the majority holding. Chief Justice 
Johnston also wrote a dissenting opinion in which Justices Greene and Mason 
concurred. The dissenting judges stressed the double purpose of the voir dire 
examination, viz., to develop grounds for challenges for cause and to secure 
the necessary data for the exercise of peremptory challenges. They conceded 
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upon either phase of the problem. Counsel are entitled to considerable latitude 
in the conduct of the examination. The trial court’s discretion in the matter 
of supervision will not ordinarily be disturbed. 

As indicated in Swift v. Platte, the avowed purposes of the questioning are 
to assist the parties in the making of both challenges for cause and peremptory 
challenges. Probably the voir dire is more important with respect to challenges 
for cause than with respect to peremptory challenges. Legal grounds of dis- 
qualification, unknown to the parties or their attorneys, may be ascertained 
through inquiry of the prospective jurors. In addition under our practice the 
voir dire examination is the only usual way in which disqualification of the 
juror appears. Our Supreme Court has held that while the trial court may 
properly hear other testimony than that of the challenged juror, it is not re- 
quired to do so; and it was further declared that such practice is not generally 
regarded as permissible because time should not be spent unnecessarily in try- 
ing such a preliminary question*. It follows that while counsel may procure 
the information upon which he wishes to base a challenge for cause from 
sources outside the courtroom, the ordinary if not the only means of making 
the disqualification appear to the court is through the voir dire examination. 

When counsel is developing his challenges for cause upon the voir dire, 
he may be engaged both in the process of discovering the grounds himself and 
at the same time in making them appear to the court. As the trial court can- 
not be sure whether the attorney is engaged in showing a disqualification of 
which he already is aware, or is merely attempting to ascertain some possible 
ground‘, there is a strong argument to refrain from curtailing the examination 
which is directed to matters of challenge for cause; for while there are other 
methods of discovery, there is no other orthodox means of producing the 
proofs to the court. In the case of peremptory challenges there is, of course, no 
need to show the reasons for excusing the jurors. One has other means than 
the examination to procure the information upon which to base peremptory 
challenges, so a court might reasonably refuse to permit questions on the 


that the inquiry must be kept within reasonable bounds but considered coun. B 7! 
sel and the trial court who know the local situation to be best qualified tp JB So 
determine what questions are legitimate. ho 
A rehearing was granted and the Chief Justice again wrote the opinion in 
of the court, in which Justices Smith, Cunningham, Greene and Mason con. ch 
curred. The order of reversal was set aside and the judgment of the trial court af 
was affirmed upon the same ground as had been expressed in the former dis. ta 
senting opinion, viz., that large discretion was lodged in counsel and the trial dl 
court which the appellate court could not say had been abused. Justice Burch 
dissented from the majority on rehearing and wrote an opinion in which he b 
adhered to the view expressed in the original prevailing opinion. Justice Pol- p 
lock, having resigned, did not participate in the decision on rehearing. p 
There have been subsequent Kansas cases” in which the particular problem 7 
of inquiry as to the juror’s connection with liability insurance companies and V 
the general problem of the nature and extent of the voir dire examination 
have been discussed. But the position of the Supreme Court has not changed i 
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voir dire which are pertinent only to the exercise of peremptory challenges’. 
Some courts® have taken this position, but Kansas’, in accordance with the 
holdings of most American jurisdictions®, recognizes that the voir dire exam- 
ination may be utilized to secure the information upon which peremptory 
challenges are taken. However, this consideration may lead both trial and 
appellate courts to the position that the voir dire examination may be cur- 
tailed to a greater degree when used to assist in the exercise of peremptory 
challenges than when counsel is seeking to develop challenges for cause.® 

There is an additional reason for this position. The questions which may 
be asked for the purpose of enabling the party to challenge peremptorily are 
practically unlimited in number and kind. Counsel can claim with some 
plausibility that almost any conceivable question may assist him in this regard. 
The Supreme Court of Kansas has indicated that the trial courts are vested 
with considerable discretion in preventing protracted, irrelevant or unprofitable 
examinations’®. Our district judges at times do refuse to permit the voir dire 
from going to unreasonable extent. But the chief limitations undoubtedly are 
those which are self-imposed by counsel. Trial judges generally rule with 
liberality rather than severity in this regard. They are motivated both by the 
desire to permit the parties to secure as desirable a jury as possible and by 
the fear of reversal if the examination is restricted too greatly. In the opinion 
of the trial judges these considerations seem to outweigh the matters of sav- 
ing time and the other benefits which would result by curtailment of the 
voir dire. 

Does the voir dire examination in fact disclose the data for the exercise of 
challenges in a satisfactory and comprehensive manner? We could assume that 
counsel will ask concerning all matters bearing upon the eligibility and desir- 
ability of the jurors and that the latter will answer the questions truthfully 
and fully. These, alas, are naive assumptions. Being human, the lawyers are apt 
to overlook important considerations. Even if they do not, it is a well-known 
fact that some jurors are prone to evade or absolutely falsify in their answers". 
This is particularly noticeable in answer to inquiry as to their acquaintance- 
ship or connections with the parties and the attorneys. Just what the philosophy 
of such jurors is, is difficult to explain. Many of them who would tell the 
truth in fair fashion on the witness stand will evade or disregard it on the 
voir dire. This may be due in part to the manner in which they are being 
examined. They are frequently asked concerning acquaintanceship with the 
opposing party or his counsel in such a way as to suggest that of course they 
are not upon intimate terms with these persons. On the other hand, the ques- 
tions are sometimes put in a suspicious manner with the innuendo that if 
they are so acquainted it is somewhat irregular or will be embarrassing. In 
either case there is a tendency for the juror to deny the connection regard- 
less of truth. 

Particularly in the more populous communities it is not often that jurors 
are excused for cause upon the basis of the voir dire. In the main, counsel is 
apparently seeking information to guide him in the exercise of peremptory 
challenges. Moreover, counsel frequently is not securing enlightenment from 
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the examination but possesses the information beforehand from his general 
































knowledge of the community, from his labor in preparing the case", or from 7A 
the advice of his client. What appears to be a brilliant disclosure of potential J inc 
prejudice in the course of the voir dire is likely to be merely a display of pre. § act 
viously acquired familiarity with the juror’s connections or state of mind, § ja 
Counsel knows that he will excuse the suspected juror peremptorily if neces. 

sary but hopes—generally in vain—that the latter will be sufficiently discred. pli 
ited upon examination so as to be excused for cause. In many such instances | fo! 
the juror does not dare to give an untrue answer for he knows that counsel J (3 
is aware of the circumstances. Finally, there are no doubt many cases in J ju 
which jurors assert that they have a prejudice in the case when they really J w 
have not, in order to evade jury service. Taking everything into consideration, J in 





the chances for discovery of grounds for challenge through the voir dire are 
much smaller than is generally supposed. 

There is still another purpose of the examination of the prospective jurors 
which is not enumerated by the courts, nor paraded by the bar, but which is 
mentioned at times by some lawyers in confidential whispers. Attorneys of 
the magnetic sort often look upon the voir dire as an opportunity to become 
acquainted with the persons who will render the verdict and to create a favor- J ¢ 
able impression upon them. It is the only stage of the trial when this psycho | s 




















logical advantage can he gained because at no other time before verdict is it 
permissible for counsel to carry on a dialogue with the jurors. Naturally law- 
yers who are so endowed may wish to secure the advantages of their gifts of | | 
warmth and flattery. But this attitude seems contrary to ethical principles”. | | 
Causes should be decided upon their merits and not upon the relative genial- | | 
ity of the attorneys for the respective parties. The law should not be solicitous | — 
to preserve this detrimeatal by-product of the present method of jury selection. 


II. 


In the average jury case, half an hour or more is consumed in obtaining 
twelve jurors while in important litigation it may be a matter of days". This 
naturally delays the trial of other causes and the accompanying expense to 
the state for attendance and supervision of the jurors is considerable in the 
aggregate. The loss of time and money here involved is more apt to cause lack 
of public confidence than most of the other delays of the law because they 
are more apparent to the layman. In the minds of everyone, save possibly the 
profession, the voir dire is a spiritless drag in the trial. Moreover, the extended 
searching into the affairs, experiences, and opinions of the prospective jurors 
is frequently distasteful to them, when conducted by counsel determined on 
developing challenges for cause. There is difficulty enough in securing our 
best citizens for jury service because of the time taken from their other affairs, 
without permitting a series of questions which may embarrass or even insult 
them. This factor is no doubt imponderable but it is none the less real and 
important. Finally, the examination as it is now conducted often results in 
prejudicing the minds of the jurors against one of the parties. As the theory 
of the examination is that it should be given broad scope in order to discover 
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ounds of challenge, the prospective jurors may be asked concerning matters 
which would be improper to suggest in the evidence or the argument. The 
most striking examples of this are the cases holding that in personal injury 
actions, the jurors may be asked whether they are interested in a named 
liability insurance company or in such companies generally’”. 

The specific theories for permitting this sort of inquiry are rather com- 
plicated. A person may be interested in liability insurance companies in the 
following ways: (1) as an employee or agent; (2) as a director or stockholder; 
(3) as a policyholder; (4) as a close relative of one of the above classes. If the 
juror is a stockholder of the company which is on the defendant’s risk, he 
would undoubtedly be subject to a challenge for cause because of pecuniary 
interest’®. No matter how slightly he may be affected in this way, the maxim 
nemo debet esse judex in propria causa would apply. Perhaps the same is true 
in case of an agent or employee of the liability insurance company which is 
concerned’’. And it could be argued that if the company were a mutual one, 
this reasoning would apply also to policy-holders. When one is a mere policy- 
holder in a stock liability insurance company his interest is so nebulous that 
it would not seem to constitute ground of challenge for cause and this would 
clearly be true of individuals falling in the fourth class. However, even in the 
situations mentioned where ground for challenge for cause does not exist, the 
plaintiff probably would desire to excuse the person peremptorily. 

A factor that is generally overlooked is that a juror falling in any of these 
four classes may not be aware of the fact that the defendant is insured by the 
company in which the juror is interested. Those who are agents or employees 
of the insurer would be more apt to have this knowledge than the others. 
Of course, even the latter may learn these facts while the trial is in progress, 
either accidentally or through improper activities of the defendant, his counsel 
or his insurer. We can conceive of the situation in which a juror is actually 
interested in the case through insurance connections but is not aware of the 
fact until after the verdict is rendered. This state of affairs is not apt to be 
found because generally the prospective jurors are asked concerning their in- 
surance connection upon the voir dire.’* Even if they were not, counsel for 
plaintiff would be precluded from complaining, because under the existing 
practice he could have discovered the ground of challenge by apt questions.”® 
But what if counsel were not permitted to inquire into the matter of the 
juror’s insurance connections? Kansas does not seem to have passed on the 
general problem as to whether an interest or connection unknown to the juror 
during the trial and undiscoverable by counsel is ground for new trial, though 
the prevailing view seems to be that it is not.”® Subjectively a juror ignorant 
of his interest in the result of a case should render as fair a decision as one 
who had no interest at all. However, the difficulty of ascertaining this sub- 
jective disinterestedness may be an argument for granting a new trial in cases 
where the interest actually existed. 

The situation is further complicated by the possibility that some of the 
prospective jurors may have connections with other insurance companies than 
the one which is on the defendant’s risk. Persons falling in this category are 
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undesirable to the plaintiff because, first, they may have a general prejudice 
against this type of action, and second, if they are ignorant of whether their 
company is on defendant’s risk, they may let the possibility that it may be in. 
terested affect their verdict. Acquainting the jury with the name of the in. 
surance company concerned in the case would cure the latter objection, though 
the former would remain. Jurors falling in this class are not challengable for 
cause though counsel for plaintiff might desire to excuse them peremptorily, 

After this enumeration of the reasons for which plaintiff may wish to 
know the insurance connections of the prospective jurors, it is in order to dis- 
cuss the means which may be available for the discovery of the information, 
A portion of the data can be obtained by means of questions not directly re- 
lated to insurance. Inquiry as to the occupation of the juror will generally dis- 
close whether he is an employee or agent of a liability insurance company. 
Indeed, very often counsel is aware of the situation in this regard in advance 
of the examination. Mere inquiry as to the juror’s interest in the cause and his 
prejudice against the plaintiff in cases of the nature of the present litigation 
would theoretically go a long way to the discovery of insurance connections, 
but due to the tendency of prospective jurors to falsify even in answer to 
questions of the most specific sort, it might be unfair to compel the plaintiff 
to rely upon such general questions which are even more likely to be evaded. 
Probably it is chiefly upon this ground that Kansas” and most other jurisdic- 
tions”, which allow voir dire examination of jurors prior to challenge, permit 
plaintiff to ask prospective jurors concerning their connection with liability 
insurance. The decisions seem to indicate that interest in such companies in 
general is a proper subject of inquiry.** This may be sound in order to dis- 
cover the data for peremptory challenges. It may be that inquiry as to the 
juror’s connections with a designated liability insurance company which is on 
defendant’s risk can be regarded as leading up to challenges for cause. It should 
be noted, however, that very often a challenge for cause would not be complete- 
ly developed even if the prospective juror admits his connection with the 
identical company which is on the defendant’s risk. Unless the prospective 
juror is permitted to supply the information that this company is on the de- 
fendant’s risk (a fact which may be unknown to him) or counsel for defend- 
ant admits this fact™*, or proofs are taken thereon”, the court cannot ascertain 
that the juror should be excused for cause. In addition, the cases in which a 
prospective juror is interested in the defendant’s insurer will be of very rare 
occurrence. It is chiefly peremptory challenges which may follow upon the 
basis of the juror’s insurance connections, challenges for cause upon this ground 
being a mere theoretical possibility. 

The objection to the practice of allowing jurors to be asked whether they 
are interested in insurance liability companies is very evident. It is only human 
nature that the jurors should tend to decide a case in favor of an injured in- 
dividual when they know that the defendant is covered by insurance. For this 
reason the courts refuse to permit plaintiff to introduce evidence at the trial 
that the defendant is insured**. Likewise it is improper to mention this fact 
during the opening statement” or the argument”. Nevertheless the same sug- 
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gestion is permitted to be made by the questions concerning connections with 
insurance companies during the voir dire”*®. The jurors at once leap to the con- 


clusion that defendant is insured and the accompanying prejudice follows their 
entire consideration of the case, reflecting itself not only in the determination 
of liability but also in fixing the amount of the verdict. This is especially true 
when the question is asked with reference to a particular insurance company 
in keeping with the psychological principle that one is more apt to be moved 
by specific than by general intimations. The form of the suggestion is per- 
haps even more prejudicial than direct statement to the effect that defendant 
is insured. This is for the reason that a person may unconsciously attach more 
importance to a point which he partially unearthed for himself than he would 
if the matter were presented to him in a more explicit fashion. 

If we start with the premise that counsel is to be given broad scope on the 
voir dire examination for the purpose of securing information for the exercise 
of challenges we cannot condemn this inquiry. On the other hand, if we carry 
to its logical conclusion the proposition that unfair prejudice may not be in- 
jected into the trial, such questions would not be permitted. There is practical- 
ly* nothing to indicate that the Kansas Supreme Court will accept the latter 
view. Two possible positions of compromise suggest themselves. The first is 
that the examination with regard to insurance connections of the jurors be 
confined to matters leading to the development of challenges for cause.*’ But 
the court has not receded from the rule announced in Swift v. Platte*® that 
the voir dire was a proper place to secure the data for the exercise of peremp- 
tory challenges. Nor has any special rule along this line heen adopted for 
questions as to the jurors’ insurance connections.** The second method of es- 
cape from the strict choice between forbidding all examination in this regard 
and allowing free rein to counsel is to insist that the examination be con- 
ducted in good faith. From the standpoint of results both these compromises 
might be expected to curtail the examination in much the same manner. But 
the technique of applying them in both trial and appellate courts would be 
quite different. Our court has declared that the examination must be con- 
ducted in good faith.** These pronouncements have probably had some moral 
effect. They are notice to counsel that they should not be too “raw” in their 
inquiries and to the trial courts that they can, and ought to, interefere in 
flagrant cases. 

But what is good faith in this connection? Good faith would seem to de- 
pend on whether plaintiff's counsel asks the questions for the purpose of guid- 
ance with respect to his challenges or in order to acquaint the jurors with the 
fact of insurance.* It is fair to hazard that plaintiff's counsel desires, or at least 
is not adverse, to obtain this psychological advantage which he may secure 
within the rules of law. Human nature dictates that every partisan will be 
somewhat motivated by self interest. There is such a welter of emotions in 
plaintiff's attorney’s breast that it would be practically impossible for him to 
determine his own good faith. The test is a purely subjective one and more- 
over has a moral flavor which makes it doubly difficult and embarrassing of 
application by the courts. Particularly the trial courts have objective data with 
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which to determine good faith, viz., the manner, character and number of 
questions, the type of the individual jurors, the status of the defendant, the 
domicile and nature of the insurer (if known to plaintiff's counsel and to the 
court) together with the presence or absence of other references to insurance 
during the trial. Our Supreme Court has said that the question of good faith 
is one primarily for the trial court whose rulings will be disturbed only in ex. 
ceptional cases.** The trial judges generally pursue a charitable practice of 
laissez-faire because of the embarrassment of questioning counsel’s motives and 
their dislike of new trials which are the only means of rectifying the matter 
after reference to insurance has once been made. Moreover, even if the writer 
is unduly pessimistic concerning the purposes of counsel and the difficulty of 
judging them, the fact of prejudice remains. And it is this factor and not the 
degree of purity of the profession which is the material thing. 

When the plaintiff has sustained bodily injuries he has the natural sym- 
pathy of the jury. When the defendant is a corporation or a wealthy individual 
the emotion becomes stronger. Add to this an understanding that the defend. 
ant is insured and the effect upon the verdict is almost overwhelming.” Some 
jurors even believe that the defendant’s insurance is supposed to be for the 
benefit of all those injured through the agency of the insured regardless of 
the fault of the respective parties.** The trial court charges that in order for 
plaintiff to recover they must find that defendant was negligent and the plain- 
tiff free from contributory negligence. But when insurance is injected into the 
case the verdict is generally for the plaintiff in a sizable amount. In fact, ex- 
cept for the situations in which the facts so clearly warrant no recovery that 
a verdict is directed, we have in effect liability without fault. This may not 
be a bad idea from the sociological standpoint. We have already adopted it in 
accidents arising under Workmen’s Compensation laws. The Committee to 
Study Compensation for Automobile Accidents recommends that this prin- 
ciple be extended to motor vehicle casualties.** But we should not adopt the 
principle by indirect means, in a system still purporting to be acting upon the 
doctrine of liability based upon fault.“° As the prevailing method of voir dire 
examination is reflected in verdicts, so does the probable verdict factor have an 
influence upon settlements made to avoid such verdicts. These verdicts and 
settlements in turn regulate the cost of insurance to those who are far-sighted 
enough to carry it. Thus, there is placed upon them an unfair burden, which 
irresponsible non-carriers of insurance escape. Moreover, from the standpoint 
of the injured individual, his chance of recovery of a substantial award depends 
more upon the fact of whether the defendant carries insurance than it does on 
the negligence of the parties to the accident. 

Insured defendants are not the only ones who are subject to the bias cre- 
ated on the voir dire examination. Plaintiff often is, or claims to be, ignorant 
of whether defendant is insured. Even if he knows that there is no insurer in- 
terested in the case, he can claim plausibly that he wishes to discover and ex- 
cuse persons who have predilections against the plaintiff in this type of litiga- 
tion. After counsel has put the stock inquiries as to the jurors’ insurance con- 
nections, may the defendant show that he is not insured if that be the case? 
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The one Kansas case in which the situation arose does not decide the point.“ 
The decisions elsewhere seem to be conflicting.” It is possible to take the posi- 
tion that the insurance element should be kept out of the evidence in order 
that the case may be tried on its merits and not upon prejudices. But this posi- 
tion is not realistic because bias is already injected into the case by the plain- 
tiffs voir dire examination. After all, the insurance companies can protect 
themselves by fixing the premiums high enough to care for the prejudice 
resulting from the jurors’ knowledge of insurance. This is a part of their busi- 
ness risk according to the existing system. There is no reason why the fact 
that liability insurance exists in some cases should work a detriment to un- 
insured defendants when the matter can be avoided by permitting a single 
question to be put at the trial. The situation where there are two defendants, 
one of whom is insured and the other not, may prove embarrassing,” as well 
as the cases where defendant is partly insured.** The whole problem of unin- 
sured or partially insured defendants illustrates the cumulative difficulties 
into which the present method of voir dire examination has led us. 

We have been driven to this state of affairs principally to provide for the 
seldom-occurring case in which a prospective juror is a stockholder, officer or 
employee of a liability insurance company. Speaking without accurate data 
it is perhaps safe to say that there is not one chance in ten thousand that any 
of the prospective jurors will have an interest in the defendant’s insurer, ex- 
cept where the latter is a mutual association and fairly active in the locality. 
The interest, if it does exist, is discoverable by other, though perhaps less ef- 
fective, means than the highly prejudicial direct inquiries as to insurance con- 
nections.*° Moreover, unless the persons are active officers or employees, which 
in the case of any individual insurer is a very small group, it is unlikely that 
they would ever know that defendant is insured in a company in which they 
are interested. There is a somewhat greater possibility that the prospective 
juror may be connected with other liability insurance companies than the one 
which carries the defendant’s risk. Even this class of persons is not large and 
their presence on the panel often can be detected by harmless methods. Such 
individuals are not particularly objectionable jurors for they merely represent 
an element in the cross-section of humanity of which the trial jury is supposed 
to consist. There is not much risk to the plaintiff in having one or two such 
jurors sit in the cause. Indeed, the whole rationale of the existing practice of 
voir dire examinations in personal injury cases barely misses being a myth 
by a hair’s breadth. 

Ill. 

From the contents of the last few paragraphs, the reader may anticipate 
the advocacy of a rule in personal injury cases forbidding the plaintiff's at- 
torney from inquiry as to the jurors’ relationships with liability insurance. 
This might be a sound practice. Conceivably under such prohibition there 
would be rare cases where new trials should be granted because of the presence 
of a juror financially interested in defendant’s insurer. There might even be 
instances where the prejudices of an individual juror would operate in this 
connection and never be discovered. However, when the balance was struck a 
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much greater adherence of verdicts to the law and the evidence would result 
from the prohibition of all questions regarding insurance. But such questions 
are not the only ways in which unfair prejudice may be injected into trials 
during the voir dire examination. While this is the most striking example of 
trial by invective, there are similar instances in different types of litigation 
such as asking concerning the jurors’ religious, fraternal and social connections 
or their views on the enforcement of particular criminal laws, the severity of 
certain penalties“ or questionable methods of detecting crime.’ Inquiry as to 
any of these, or similar matters upon the voir dire may provide by suggestion 
an emotional set-up from which it is impossible for the jury to escape in their 
consideration of the case. 

In addition, the prevailing method of examination is attendant with de- 
lay and expense, and embarrassment to sensitive jurors. These objections are 
not to be remedied by curtailment of the single type of question which in 
practice results in the most impairment of justice. The situation calls rather 
for a different attitude toward, and a different handling of, the process of se- 
curing the twelve men and women who constitute the jury. The suggestion 
is that the examination be conducted by the trial judge and if counsel shall be 
permitted to put any questions directly to the jurors, it should be only after 
challenge has been made upon specific grounds and then confined to questions 
pertinent to the reason so stated. 

This proposal is not novel for it has both ancient precedent and contem- 
poraneous experience in a considerable number of jurisdictions. The early 
English state trials are interesting in this regard because they occurred so 
shortly after the jury had ceased to be a group of trier-witnesses who decided 
cases upon the basis of facts which they as neighbors knew about the con- 
troversy, and had become triers who rendered their verdict upon the evidence 
adduced in open court.“* The reports of these early cases show that the jurors 
were required to be challenged before they could be examined and, as a mat- 
ter of fact, very few were challenged for cause.“ The modern English rule is 
the same.” Moreover, even in the course of the examination after challenge, 
the English juror may be asked only concerning such matters as interest in 
the litigation or property qualifications and not as to his belief of the guilt or 
prior expression of ill will toward the parties, as these tend to subject the juror 
to ignominy and disgrace.” Australia® and Canada® likewise permit examina- 


tion only after challenge. Justice William Renwick Riddell of Ontario has 
said :** 


“I have never, in thirty years’ experience, seen it take more than half 
an hour to get a jury even in a murder case, and never but once heard a 
juryman asked a question.” 


This practice was once” in vogue in several jurisdictions in this country 
and is still in force in a few states.°° Wherever the rule prevails there is a 
marked tendency to abandon almost completely the challenge for cause and 
to exercise peremptory challenges on the basis of the appearance of or prior 
knowledge concerning the jurors. The reason for this fact is that when counsel 
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is deprived of opportunity for “fishing” expeditions for other purposes he does 
not make challenges for cause, for these rarely exist. Some American statutes 
provide for examination by the court and do not contemplate questions by 
counsel even after challenge,” though some of these provide an alternative™ 
or additional®® examination by the parties. A good example of the expedition 
provided through examination by the court is found in the celebrated Sacco- 
Vanzetti case where only four days were consumed by the court’s examina- 
tion in that murder trial which raised the feeling of the locality to white heat 
and later reverberated throughout the nation. A panel of five hundred jurors 
was exhausted in the selection of seven acceptable persons and one hundred 
seventy-five talesmen were summoned. A considerable part of the four days 
was consumed in the obtaining of the additional talesmen and in argument 
concerning the method which was pursued in so doing.” In a jurisdiction in 
which counsel examines the jurors it would probably have taken four weeks 
or more to obtain a jury in a similar case. In Cleveland, after the adoption 
of the procedure of examination of prospective jurors by the judge, the usual 
time for getting a jury was from five to ten minutes.” In October, 1924, the 
Judicial Conference of Senior Circuit Judges made the following suggestion 
as a new rule in each of the federal district courts in order to promote the 
dispatch of business: 



















“Examination of prospective jurors shall be by the judge alone. If 
counsel on either side desires that additional matter be inquired into, he 
shall state the matter to the judge, and the judge, if the matter is proper, 
shall conduct the examination.” 







Many of the federal district courts have followed this recommendation and 
the method has been approved by the federal appellate courts.™ 

In the first report (1927) of the Judicial Council of Kansas the following 
new rule was proposed for district courts: 







“In examining jurors on voir dire the repetition of questions and the 
asking of immaterial questions, and all methods or tactics resulting in 
unnecessary delay should be avoided. If necessary to expedite the qualifi- 
cation of jurors, the court may, in his discretion, conduct the examination 
in whole or in part. No special effort shall be made to qualify a juror 
whose answers tend to show him to be disqualified.” 








This suggestion was submitted to the district judges for comment. In the 1928 
report®® of the Judicial Council an amended proposal appears which is identi- 
cal with the original except for the omission of the second sentence. When the 
Judicial Council submitted nine rules relating to district courts for promulga- 
tion by the Supreme Court in 1929, there was no reference therein to the 
manner of selecting juries. 

In its original form the recommendation of the Kansas Judicial Council 
did not contemplate a regular procedure of judicial examination but merely 
its use in exceptional cases in which time obviously was being wasted. Even 
before the elimination of the second sentence, the proposed rule authorized 
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little or nothing which could not be done under the existing practice. It js 
possible that the district judges may have thought that they did not wish to 
undertake even occasionally the activity which they considered counsel could 
properly claim for themselves. Perhaps the omitted sentence was thought un- 
accptable also because it would violate the statute on the manner of selection 
of jurors. It is probable that judicial examination of jurors could not be ef. 
fected in this state without a statutory change. There is no question, however, 
that such legislation would be constitutional for the practice prevailed in Eng- 
land, whence our concept of right of trial by jury came, and has been in use 
in other courts operating under constitutional provisions for trial by jury 
similar to those existing in Kansas. 

Opposition to judicial examination of jurors comes chiefly from the bar. 

At a recent meeting of the Oregon Bar Association, the state’s Judicial Coun- 
cil’s proposal for such a plan was discussed. Lawyers voiced their sentiments 
that it would prevent them from trying cases in their own way and in addi- 
tion practically destroy the right of challenge, both for cause and peremptory.” 
Doubtless this would be the initial reaction of some lawyers in other jurisdic- 
tions which permit liberal examination by counsel. But why should council 
claim the right to try cases in their own way if that way is dilatory, and ex- 
pensive and has tendencies to inject prejudice into litigation and bring legal 
procedure into disrepute? The argument that the practice will nullify chal- 
lenges is based upon a misconception of the trial court’s duty in this connec- 
tion. It would become the judge’s function to canvass the jury thoroughly in 
the light of the nature of the litigation and the personnel of the panel. At least 
a major part of the questions should be put to the jurors individually. Our 
Supreme Court” has approved the requirement that counsel examine the jury 
en masse under some circumstances. Objections to this practice are: that coun- 
sel can not observe the individual behavior during the answering process—a 
much-over-emphasized consideration—and that a juror is much less apt to ad- 
mit a disqualification than in case of personal inquiry. As a whole, the en 
masse examination seems more undesirable when the questioning is by the 
court than when it is by counsel.” 

Attorneys should be permitted to make requests that the judge cover cer- 
tain points in his inquiry.” These suggestions should be complied with if they 
seem conducive to the elimination of undesirable jurors with not too great an 
expenditure of time. The United States Supreme Court has indicated that 
reasonable requests of counsel must be granted. In Aldridge v. United States," 
the accused, a negro, was on trial for the murder of a white policeman in the 
District of Columbia. The trial court conducted the voir dire and asked most 
of the usual questions in cases of that nature. He neglected to inquire as to 
whether any of the jurors had racial prejudice which would affect their ver- 
dict. He refused the prayer of counsel for such question and the conviction 
was reversed upon this ground. This is clear evidence that the Supreme Court 
believes that the parties should suffer no substantial handicap through judicial 
examination. The trial court should be vested with considerable discretion 
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as in the case of most matters connected with the impanelling of the jury,” 
but appellate courts can guard against the abuse of this freedom. 

As a matter of fact, counsel would be subjected to little loss in the way 
of securing the data for the exercise of challenges with the adoption of judi- 
cial examination. The prior-obtained information upon which many lawyers 
now so largely rely would still be available. The bar could judge by the ap- 
pearance of the jurors and from their manner in answering the judge’s ques- 
tions, whether it was desirable to excuse them. There is at least as much as- 
surance that the replies will be as frank as when the questions are put by the 
lawyers. Whether or not the opportunity to examine prospective jurors after 
challenge should be preserved is of no great practical importance. Only rarely 
is this privilege claimed in the jurisdictions which permit it. Even under the 
present Kansas practice it is not often that a challenge for cause is interposed 
and still less frequently is one sustained. It would seem satisfactory to require 
challenges for cause to be decided upon the basis of the examination by the 
court—possibly supplemented by evidence aliunde.” 

To revert to the matter which has been referred to at length above for the 
purpose of illustration, how could the possibility of the jurors’ connections 
with liability insurance be handled in the course of examination by the court? 
In urban communities where much of the civil jury litigation consists of cases 
in which the parties are protected by liability insurance it may be desirable to 
ascertain this information through questionnaires or oral examination of the 
panel at the beginning of the term. This suggestion was first made with re- 
spect to the special problem in the dissenting opinion of a recent Ohio case,” 
wherein the majority held it was permissible for counsel to put three questions 
to the jury regarding their affiliations with liability insurance. By means of 
the questionnaire the data can be obtained without the intimation that insur- 
ance is involved in any particular case to be tried during the term. The device 
is in use in several jurisdictions, both to meet this specific difficulty” and to 
aid generally in the speedy impanelment of juries.” Only one note of disap- 
proval has been discerned. This was in a federal liquor case in which the 
questionnaires accompanying the jury summons contained the question: “Are 
you in favor of prohibition ?” It was not shown that the procedure was author- 
ized by the judge, nor that the answers were available to the accused’s at- 
torney. The district court refused to quash the panel but the conviction was 
reversed by the Circuit Court of Appeals in an opinion disapproving such 
secret inquiries. It is true that the questionnaire cannot be used as a substitute 
for the voir dire examination because of the lack of the safeguards of the oath 
and questioning in open court in the parties’ presence. But when the answers 
are made available to the parties and when supplemented by a proper voir dire 
examination, it is an excellent auxiliary means of eliminating undesirable 
jurors. The questionnaire can be a highly useful contrivance for general utility 
in the selection of juries as well as in connection with the liability insurance 
problem. 

In many counties it may seem that the number. of personal injury cases 
does not warrant a questionnaire to deal with the insurance situation. But this 
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is only one of many measures which the trial judge may adopt to secure a 
jury which will be fair to all parties. The court may ascertain from the at. 
torneys out of hearing of the jury whether the defendant is insured and if so, 
the name, character and domicile of the insurer. If there is no insurance, or 
if no persons on the panel are likely to be interested in the particular com. 
pany,” it may be sufficient to put only general questions relating to the juror’s 
knowledge of and pecuniary interest in the case. The circumstances might be 
such that it is reasonable to omit reference to liability insurance upon the 
theory that even if a juror should happen to be financially interested in de. 
fendant’s insurer, he would not know that his company was on the risk." 
The determination of these matters would depend upon the character of the 
panel and the trial court’s discretion ordinarily should not be disturbed. Al- 
though in some instances the judge might feel obliged to inquire particularly 
into the jurors’ insurance connections, he might preface the query by the state. 
ment that he did not know whether either party was protected by insurance. 
Even if he asked the same questions as are now put by counsel, the reference 
would not be nearly as insinuating and prejudicial. Good faith, so difficult 
to presume or to discover in counsel’s examination, may be expected from the 
judge because he is a non-partisan. Undoubtedly each trial court would per- 
fect a technique suitable to the conditions existing in his district. This could 
be varied in individual cases dependent on the suggestions of counsel and on 
the character of the case, the parties and the jury panel. Manifold standards, 
each with the possibility of similar variations, might be set up for the different 
types of litigation. 

Judicial examination has other advantages than the elimination of preju- 
dice inculcated during the process of jury selection. Wherever it is in force, 
the plan results in a great saving of time.” The trial court, having no client to 
impress, no occasion for putting over his personality to the jury, and no in- 
terest in inciting them by invective, can conduct a fair and thorough examina- 
tion in a fraction of the time now consumed by counsel. The time-saving fac- 
tor will impress lay critics with the business-like character of legal procedure. 
The sensitive juror is not so apt to feel insulted by the judge’s as by the law- 
yers’ interrogations. There is another merit in judicial examination—it brings 
the judge into a position of greater prominence in the conduct of jury trials. 
The part of the court is emphasized at the very commencement of the trial 
and the consciousness of the judge’s importance in the minds of the jury and 
the public may be expected to continue throughout the case. Moreover, it will 
have a stimulating effect upon trial courts for they will be taking more active 
part in the attempt to secure justice in jury cases. Perhaps this will be the 
opening wedge to the reinvesting of judges with their common-law power 
to comment on the evidence. At least we would have a bench and a bar and 
a public more nearly ready for such a step if it should ever seem desirable 
to attempt it. 

To establish judicial examination of jurors in this state, it would probably 
be necessary to repeal the. first two sentences of section 60-2907** of the Revised 
Statutes (1923). Even if no change in the practice were desired, this repeal 
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would be advantageous because such details of procedure should not be cast 
in rigid statutory form. Code provisions of this nature discourage experiments 
in the interest of efficiency and if experiments are attempted, deviations from 
the prescribed method will result in appeals and perhaps reversals. The next 
step should be the promulgation of a rule“ by the Supreme Court similar to 
the one® suggested for the federal district courts by the conference of circuit 
judges. Success of the measure would then depend upon the efforts of the 


district judges and the co-operation of the bar. 
T. E. Arxinson, Professor of Law, University of Kansas. 
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latter upon specific grounds. The examination is then confined to a development of the grounds stated. 
See notes 49-64 infra. 

5. It is true that under the present prevailing practice, counsel is usually seeking at the same moment 
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tory challenges. He often does not distinguish between these purposes until the time arrives when he must 
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9. This view was expressly taken in Eytinge v. Territory, (1909) 12 Ariz. 131, 100 Pac. 443. See 
also State v. Ellis, (1918) 98 Oh. St. 21, 120 N.E. 218. 

10. See State v. King, (1917) 101 Kan. 189; State v. Smith, (1918) 103 Kan. 148; State v. Lovell, 
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Ry. Co. v. Munkers, (1873) 11 Kan. 175; Lane v. Scoville, (1876) 16 Kan. 402; State v. Gardner, (1928) 
126 Kan. 803. 

12. It has been the practice of many attorneys to investigate the jury panel prior to trial for the 
purpose of ascertaining prejudices which the members might entertain with reference to cases to be tried. 
This procedure is continued in spite of the decision in Sinclair v. United States, (1929) 279 U.S. 749, 49 
Sup. Ct. 471. In that case the defendant in a criminal case hired detectives to keep the jury under sur- 
veillance during the trial of the cause. The accused and the detectives were adjudged guilty of contempt, 
although no contact was shown between the detectives and the jurors and the latter apparently did not 
know they were being observed. This was held upon the grounds that the shadowing might become 
known to the juror and, if so, might interfere with his equilibrium so as to affect his decision, and that 
knowledge that one might be watched might cause him to evade jury service. The situation in the Sin- 
clair case is distinguishable from the practice of investigating the jury panel through conferences with 
third persons, because the latter is not so apt to disquiet the persons investigated. It is conceivable that 
the argument in the Sinclair case might apply to the other situation but it is not likely that the Kansas 
courts would so hold. See Wells v. District Court, (1905) 126 Ia. 340, 102 N.W. 106; Ex parte McRae, 
(1903) Tex. Crim. App., 77 S.W. 211. 

13. See American Bar Association Canons of Professional Ethics, §§ 22, 23. 

14. Probably the all-time record is the case in which nine and a half weeks were consumed in 
selecting the jury at an expense of between forty and fifty thousand dollars to the state. See Willoughby, 
“Principles of Judicial Administration”, (1929) p. 510. 

15. See cases note 21, infra. 

16. Such person “has an interest in the action” within the meaning of Kan. Rev. Statutes (1923) 
60-2906. See Manufacturing Co. v. Bridge Co., (1910) 81 Kan. 616, holding it was reversible error to 
retain jurors who were resident tax-payers of the city against whom judgment was sought. The rule was 
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changed by statute in 1913 in the case of tax-payers but remains the same as to others financially 
interested. 

17. Such person is not literally “the employer, employee, counsellor, attorney or agent of either 
party” within the meaning of Kan. Rev. Statutes (1923) 60-2906 because the insurance company is not 
a party to the action. However, the insurer and not the defendant will gain or lose directly by the result 

of the case. See dissenting opinion of Justice West in Howard v. The Marshall Motor Co., (1920) 106 
Kan. 775, where it is said that the insurance company is a real party in interest in the action. 

18. It is true that the jurors are not literally told that the defendant is insured but if they are 
asked concerning insurance connections and especially if a designated insurer is mentioned, the suggestion 
amounts to direct information. See text at note 29 infra and following. 

19. State v. Jackson, (1882) 27 Kan. 581. 

20. This question arises when a juror in good faith denies relationship with the parties and after 
the trial it is discovered for the first time that such relationship exists. Generally a new trial is refused 
under these circumstances. Nashville, C. & St. L. Ry v. Williams, (1932) 164 Tenn. 144, 46 S.W. (2d) 
815; note (1930) 30 Col. L. Rev. 895. 

21. Swift & Co. v. Platte, supra note 1; Howard v. The Marshall Motor Co., supra note 17; Smith 
v. City Ice & Delivery Co., (1925) 117 Kan. 485; Engle v. Bowen, (1927) 122 Kan. 283; Peters », 
Cavanah, (1931) 132 Kan. 244; Billings v. Aldridge, (1931) 133 Kan. 769. 

22. See notes 56 A.L.R. 1454, 74 A.L.R. 860. 

23. In all of the cases in note 21 supra the questions related to insurance companies generally. In 
Van Pelt v. Richards Paint & Paper Co., (1931) 132 Kan. 581, the question was with reference to the 
particular company on the defendant's risk. Judgment for the plaintiff was reversed because of miscon- 
duct of counsel. This was not due to the specific form of the question but rather to subsequent references 
to insurance at the trial. So far as the Kansas authorities are concerned the only case indicating that there 
is any distinction between the two sorts of inquiry is Peters v. Cavanah, supra note 21. See infra note 33. 

24. This occurred in Peters v. Cavanah supra note 21 where defendant's counsel disclosed the fact 
that his client was insured with an English company, having no stockholders in the state. This was done 
for the purpose of preventing counsel for plaintiff from examining the jury with reference to insurance 
connections. Defendant was not successful in this attempt and verdict for plaintiff was not disturbed 
on appeal. 

25. See note 3 supra for authority to the effect that ordinarily the parties are restricted to the 
testimony of the juror in order to show a challenge for cause. It is probable that a trial court would be 
more apt to listen to other evidence in situations such as this where the fact in question is not necessarily 
within the knowledge of the juror. 

26. See Briley v. Nussbaum, (1927) 122 Kan. 438; Van Pelt v. Richards Paint & Paper Co., supra 
note 23; Holloway v. Telfer, (1932) 136 Kan. 80. It would seem, however, that fact of insurance has a 
slight circumstantial evidence value upon issue of negligence. It could be argued that knowing he was 
insured, the defendant might have been more careless than if he were not. This deals with motives for 
conduct rather than conduct itself and the courts generally reject this slightly pertinent evidence because 
it would have such extremely prejudicial effect. 56 A.L.R. 1418. Sometimes it is permissible to show the 
fact of insurance upon cross examination of witnesses who are employed by the insurance company in 
order to show bias. 56 A.L.R. 1427, 1439. Again, the circumstances of the insurance may have such a 
large bearing upon a material issue in the case that it is impossible to keep the fact out of evidence. See 
Brower v. Timreck, (1903) 66 Kan. 770. 

The Kansas cases are very liberal in holding that references to insurance may be cured by a warning 
by the court that the jury should disregard this element of the case and try it upon the basis of being 
entirely between the parties of record. See the Briley and Holloway cases supra this note, and the author- 
ities cited in notes 27 and 28 infra. The writer believes that an average jury will not disregard this 
statement, not so much through unwillingness but rather because of inability to do so. The trial court's 
warning may even tend to put emphasis on the insurance factor. However, the writer believes that the 
position of the Supreme Court is sound because the plaintiff is permitted to make the same suggestion 
in the voir dire examination. Added improper references at the trial cannot do much more harm than al- 
ready probably done on voir dire. 

27. Russell v. Watts, (1915) 96 Kan. 275; Bagnall v. Hunt, 131 Kan. 805. In the latter case, 
counsel withdrew the remarks and apologized. The Smith case, infra note 28, is similar in this respect. 

28. Smith v. Cement Co., (1912) 86 Kan. 287. 

29. In Engle v. Bowen, supra note 21, the court denies that the asking the jurors whether they 
were stockholders or directors in any liability insurance company intimates that defendant is insured. 
Other cases, particularly Peters v. Cavanah, supra note 21, tacitly admit that it does. No attorney who 
has any considerable practice in defending such actions doubts that this is true. 

30. Except possibly the statement in the recent case of Fritchman v. Chitwood Battery Co., (1932) 
134 Kan. 727, where speaking of the questions put to two jurors as to their insurance connections, the 
court said (p. 731): “The inquiry was, of course, improper, but in view of the prompt withdrawal and 
the admonition of the court, and the remarks made concerning it, it cannot be regarded as resulting 
in prejudice to defendants.” The court may have been influenced in this case by the fact that defendant 
was not insured, though there is nothing in the opinion to show that plaintiff knew this. See also the 
most recent case upon the subject, Halloway v. Taylor, (1932) 136 Kan. 80. in which the trial court re- 
fused to permit questions upon the jurors’ insurance connections until plaintiff's counsel claimed that the 
evidence would show a res gestae declaration of the defendant referring to insurance. The opinion of the 
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supreme Court does not make specific reference to the propriety of the voir dire examination but con- 
siders chiefly the subsequent references to insurance at the trial. 

31. See text supra immediately following note 24. 

32. Supra note 1. See also notes 5-8, supra. The case of Wichita Water Co. v. City of Wichita, 
(1916) 98 Kan. 256, is quite pertinent. It was there held that although a taxpayer's interest no longer 
disqualifies one for jury service in an action by or against the municipality, still the jurors may be asked 
whether they are tax-payers in order to determine their partiality. 

33. The cases supra notes 21, 23 permitting inquiry as to the jurors’ connection with any liability 
jnsurance company would indicate this. However, see Peters v. Cavanah, supra note 21, and Van Pelt v. 
Richards Paint & Paper Co., supra note 23, in both of which cases the defendant disclosed to the trial 
judge the fact that his insurer was an English company having no stockholders here and the court criti- 
czed the asking of the usual questions entirely overlooking the argument that under prior decisions 
plaintiff had 2 right to so examine in order to secure data for peremptory challenge of jurors who might 
be interested in other insurers. ; 

34. Swift v. Platte, supra note 1; Howard v. Motor Co., supra note 17; Engle v. Bowen, Peters v. 
Cavanah, and Billings v. Aldridge, all supra note 21. In no case has the Supreme Court found bad faith 
in the voir dire combined with prejudicial effect sufficient for reversal except in the case of Van Pelt v. 
Richards Paint & Paper Co., supra note 26, where the insurance element was also injected into the sub- 
squent portions of the trial. 

35- For a discussion of the Missouri cases as to the meaning of good faith as applied to this situa- 
tion see note Mo. Bar Bull. no. 40, p. 49. pp. 55-59 (1928). See also notes, 3 Corn. L. Q. 159 (1918); 
20 Mich. L. Rev. 563 (1922). 

36. See cases supra note 34. Cf. trial court’s discretion in the interpretation of conflicting answers: 
State v. Labore, (1909) 80 Kan. 664; State v. Snow, (1926) 121 Kan. 436. 

37- The point is well illustrated in the recent case of Bryant v. Marshall. (1932) 135 Kan. 348. 
The plaintiff was a deaf and somewhat infirm woman of sixty-two years, though able to do housework. 
At the time of her injury she was riding in a car owned and driven by defendant, who was her married 
daughter. The car was paid for principally by the husband and father of the parties. Defendant was 
employed but lived with her parents and continued to do so during the litigation. It appeared that she 
sometimes acted as interpreter for plaintiff when the latter conferred with the lawyers concerning the 
action. A $10,000 verdict for the plaintiff was reversed because of inconsistent special findings, the court 
very realistically attributing the result to the fact that the jurors saw a newspaper clipping containing 
the statement that defendant carried liability insurance. 

38. See Nilles, “The Right to Interrogate Jurors with Reference to Insurance in Negligence Cases”, 
(1931) 3 Dak. L. Rev. 406, 410. 

39. See the committee’s report (1932) to the Columbia University Council for Research in the 
Social Sciences. 

40. Other attempts to change the results of such litigation without alteration in the substantive 
law have been made in Wisconsin by providing that the insurer may be joined as defendant with the 
tort-feasor. See cases discussed in note, 5 Wis. L. Rev. 303 (1929) to which should be added Burkhart v. 
Burkhart, (1930) 200 Wis. 628, 229 N.W. 34. See also note, 15 Iowa L. Rev. 73 (1929). 

41. Fritchman v. Chitwood Battery Co., supra note 30. 

42. That the showing is proper see Falk v. Poucher Printing & Lithographing Co., (1926) 169 
Minn. 229, 210 N.W. 997; Stehouwer v. Lewis, (1929) 249 Mich. 76, 227 N.W. 759, 74 A.L.R. 844; Pat- 
terson v. Surpless, (1930) 107 N.J.L. 305, 151 Atl. 754, 74 A.L.R. 841. To the contrary there is a line 
of Missouri cases. Lernetz v. St. Louis Lime & Cement Co., (1923 Mo.) 252 S.W. 65; Malone v. Small, 
(1927 Mo. App.) 291 S.W. 163; Stewart v. American Ry. Express Co., (1929 Mo. App.) 18 S.W. (2d) 
520; Smith v. Star Cab Co., (1929) 323 Mo. 441, 19 S.W. (2d) 467; Clayton v. Wells, (1930) 324 Mo. 
1176, 26 S.W. (2d) 969; Clayton v. Hydraulic Press Brick Co., (1930 Mo. App.) 27 S.W. (2d) 52. 
To the same effect see Taulborg v. Andresen, (1930) 119 Neb. 273, 228 N.W. 528. And see Scharine v. 
Huebsch, (1931) 203 Wis. 261, 234 N.W. 358, and Piechuck v. Magusiak, (1926) 82 N.H. 429, 135 
Atl. 534. Most of the cases are capable of being construed as holding that the matter is within the 
discretion of the trial court. 

43- See Malone v. Small, Smith v. Star Cab Co., Clayton v. Hydraulic Press Brick Co., all supra 
Qote 42. 

44. Ternetz v. St. Louis Lime & Cement Co., supra note 42. 

45. See text just prior to note 21. 

46. See State v. Curtis, supra note 7; State v. Lovell, supra note 10. 

47. See State v. Lovell, supra note 10. As to abuses of the voir dire in criminal cases, see McCormick 
(1932) 22 Jo. Crim. L. & Criminology 734. 

48. This occurred in the sixteenth century. Wigmore, “Treatise on Evidence” (1923) § 8, p. 108. 

49. See “Trial of Thomas Harrison”, (1660) 5 Howell’s State Trials 1008, 1009; “Trial of Charles 
Cranburne”, (1696) 13 ibid. 221; “Trial of Spencer Cowper”, (1699) 13 ibid. 1105, 1109. 

50. Regina v. Stewart, (1845) 1 Cox C.C. 174; Regina v. Dowling, (1848) 3 Cox C.C. 509. See 
Moore, “Voire Dire Examination of Jurors” I (1927) 16 Georgetown L. Jo. 438. 

51. “Trial of Peter Cook”, (1696) 13 Howell’s State Trials 311, 334; s.c., 1 Salk 153, 91 Eng. 
Rep. 141; Rex v. Edmonds, (1821) 4 B. & Ald. 471, 106 Eng. Rep. 1009. 

52. See Jacobs, “Examining the Jury”, (1928) 2 Australia L. J. 83. 
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53. Rex v. Harri, (1922) 69 D.L.R. 647. 

54. The Courts of Ontario, (1913) 62 Univ. of Pa. L. Rev. 17, 32. 

iss. Bales v. State, (1879) 63 Ala. 30, 38; People v. Hamilton, (1882) 62 Cal. 377; Schnell », 
State, (1893) 92 Ga. 459, 17 S.E. 966; Crippen v. People, (1860) 8 Mich. 117, 126; State v. Smith, 
(1893) 56 Minn. 78, 57 N.W. 325; Powers v. Presgroves, (1859) 38 Miss. 227. Some of these cases jp. 
dicate a tendency to hold that the enforcement of the rule forbidding counsel to examine prior to chal. 
lenge is discretionary with the trial court. It was doubtless in this way that many courts slipped away 
from the English common-law rule. 

56. State v. Calabrese, (1930) 107 N.J.L. 115, 151 Atl. 781 (error to permit prosecutor to examine 
without challenge). Since 1911, a New Jersey statute has permitted examination prior to challenge jn 
civil cases. See Lamble v. State, (1921) 96 N.J.L. 231, 114 Atl. 346. See also People v. Lahey, (1931) 
256 Mich. 250, 239 N.W. 254; State v. King, (1930) 158 S.C. 304, 155 S.E. 409 (examination by 
counsel discretionary with court and better practice is for court to conduct the examination). And se 
notes 57, 58, 59, 64 infra. 

57. Me. Rev. Stat. (1916) c. 87, § 99; Mass. Gen. Laws (1921), c. 234, $ 28; R. I. Gen Laws 
(1923), $ 4727. 

58. Ind. Burns Stat. (1926), § 2257 (criminal); Mass. Gen. Laws (1921), c. 234, $ 28. 

59. Cal. Stat. & Amend. (1927), p. 1039 (criminal); Utah Comp. Laws (1917), $ 8927; W.Va. 
Barnes Code (1923), c. 116, § 17. 

60. (1926 255 Mass. 369, 151 N.E. 839. 

61. See Transcript of the Record in the case (1928), Vol. I., pp. 1-48. As other examples of the 
Massachusetts practice see “Trial of John O'Neil (1897) 2, 4; “Trial of Charles Louis Tucker” (1905) 
22 et seq. 

62. Grant, “Methods of Jury Selection”, (1930) 24 Am. Pol. Sc. Rev. 117. 

63. “Recommendations of Judicial Conference of Senior Circuit Judges”, (1924) 10 A.B.A. Jo. 875, 

64, Ungerleider v. United States, (1925, C.C.A. 5) 5 F. (2d) 604; Murphy v. United States, (1925, 
C.C.A. 1) 7 F. (2d) 85, certiorari denied 269 U.S. 710, 46 Sup. Ct. 120; Kurczak v. United States, 
(1926, C.C.A. 6) 14 F. (2d) 109; Bradshaw v. United States, (1926, C.C.A. 9) 15 F. (2d) 970; Car. 
roll v. United States, (1927, C.C.A. 2) 16 F. (2d) 951, certiorari denied 273 U.S. 763, 47 Sup. Ct. 477; 
Falter v. United States, (1928, C.C.A. 2) 23 F. (2d) 420, certiorari denied 277 U.S. 590, 48 Sup. Ct. 505; 
Williams v. United States, (1931) C.C.A. 5) 46 F. (2d) 731. See note (1926) 26 Col.L.Rev. 494; note 
(1927) 12 Ia.L.Rev. 433, 450. Moore, “Voire Dire Examination of Jurrors” II. (1928) 17 Georgetown 
LJo. 13. 65. P. 15. 66. P. 6. 67. Report of the Judicial Council of Kansas (1927), p. 25. 

68. Kan. Rev. Stat. (1923), § 60-2907 provides: “The plaintiff first and afterwards the defendant 
shall examine the jurors for cause, until a sufficient number has been qualified to fill the panel. This 
may be done by qualifying each juror separately by the parties in turn.” 

69. (1925) 4 Or. Law Rev. 266-272. And see note (1922) 31 Yale L. Jo. 514. 

70. State v. Welch, (1926) 121 Kan. 369. 

71. This is because counsel's observation of the juror’s manner in answering is somewhat hampered 
both by judicial examination and by the en masse procedure. To impose both restrictions may be unfair. 
See People v. Estorga, (1928) 56 Cal. App. 368, 267 Pac. 589, s.c. (1928) 206 Cal. 81, 273 Pac. 575, 
noted (1929) 18 Cal. L. Rev. 70, (1928-9) 2 So. Cal. L. Rev. 85, 396. As to requirement of Court that 
counsel examine jurors collectively, see Noland v. State, (1926 C.C.A. 9) 10 F. (2d) 768; People v. 
Riordan, (1926) 79 Cal. App. 488, 250 Pac. 190; People v. Raymond, (1928) 87 Cal. App. 510, 262 
Pac. 442, noted (1928) 26 Mich.L.Rev. 820; Malone v. Small, supra note 42; Elliott v. State, (1931 
Tex. Crim. App.) 36 S.W. (2d) 514; Wilkinson v. State, (1932 Tex. Crim. App.) 47 S.W. (2d) 819. 

72. See the suggested rule for the federal district courts, text supra at note 63. Of course, this 
practice could be followed even if the rule or statute did not expressly provide for suggestions by 
counsels. See Transcript of the Record of the Sacco-Vanzetti Case, (1920) Vol. I, p. 25. The requests 
should be in writing or outside the hearing of the jury, so that the chance for prejudicing the latter 
by suggestion is eliminated. 

73. (1931) 283 U.S. 308, 51 Sup. Ct. 470, 73 A.L.R. 1203. See also Bailey v. United States, (1931 
C.C.A. 5) 53 F. (2d) 982. 

74. See notes 10, 34 supra. 75. See notes 3, 25 supra. 

76. Pavilonis v. Valentine, (1929) 120 OhSt. 197, 165 N.E. 730. 

77. See Nilles, supra note 38, at p. 413. In City Ice & Fuel Co. v. Danker, (1931 C.C.A. 4) 52 F. 
(2d) 929, the practice of inquiry on the first day of the term to the entire panel, as to their interest in 
any insurance company was approved over objection of defendant. 

78. See note (1931) 30 Mich.L.Rev. 625. 

79. Gideon v. United States, (1931 C.C.A. 8) 52 F. (2d) 427. 

80. See Van Pelt v. Richards Paint & Paper Co., supra note 23; Peters v. Cavanah, supra note 21; 
Ryan v. Simeons, (1930) 209 la. 1090, 229 N.W. 667. And see note 33 supra. 

81. See text supra at notes 18, 19, 20. 

82. See “The Lawyer’s Chief Interest in Jury Trial” (1932) 16 Jo.Am.Jud.Soc. 69; notes 60, 61, 
62 supra. 83. Set forth in note 68 supra. 

84. Kan. Rev. Stat. (1923) § 60-3825 authorizes the Supreme Court judges to make and amend 
rules of procedure for the supreme and inferior courts, consistent with the code. 

85. Set forth in text at note 63 supra. 
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AGRICULTURAL Crepit CoRPORATION 


The Regional Agricultural Credit Corporation 
‘By W. B. Harrison 


The Wichita Regional Agricultural Credit Corporation was opened for 
business in September, 1932. This corporation was established under an Act of 
the last Congress enlarging the functions of the Reconstruction Finance Cor- 
poration, and is a direct subsidiary of that corporation. It is entirely under the 
control of the Reconstruction Finance Corporation, and is a government insti- 
tution. Its officers and board of directors are all named by the Reconstruction 
Finance Corporation Board in Washington, and its capital of $3,000,000 is 
supplied by the Reconstruction Finance Corporation. It is, however, a separate 
entity, which functions as a corporation, and has a charter, capital stock, of- 
ficers, directors and by-laws. 

The law under which this organization is set up provides that the Recon- 
struction Finance Corporation may establish in any one or all of the twelve 
Federal Land Bank districts an Agricultural Credit Corporation, with a mini- 
mum capital of $3,000,000. The territory of the Wichita institution is the same 
as that of the Ninth Land Bank district, which also has headquarters in Wich- 
ita, and includes the states of Kansas, Oklahoma, Colorado and New Mexico. 
There is no relation between this institution and the Home Loan Bank for 
this district, established at Topeka, Kansas, the territory of which includes the 
states of Nebraska, Kansas, Oklahoma and Colorado. The functions of the 
two institutions are dissimilar, and their operations are in no way connected. 

The purpose of setting up the Regional Agricultural Credit Corporations 
was to extend credit to farmers and live-stock men in territories where, under 
present strained financial conditions, it was not possible for these men to ob- 
tain funds to carry on their ordinary farming and live-stock operations. The 
corporation does not lend on farms or land, ranches or real estate of any kind. 
It takes as a security first mortgages on live stock, including breeding herds of 
cows and sheep, beef cattle on the range or in the feed lot, and lambs being 
fed for market. It is also authorized to lend on growing crops. It is reported 
that the operations of the Department of Agriculture in lending on crops which 
have been very extensive and nationwide, will be turned over to the Regional 
Agricultural Credit Corporations in the course of time, but such a move, if 
contemplated, has not yet been announced. 

The Wichita corporation has branches in Oklahoma City and Denver. 
New Mexico does not have a branch, but is handled direct from Wichita. 
Applicants for loans who find it more convenient to apply to one of the 
branches can do so, no matter where located, and residents of Colorado and 
Oklahoma can apply to the headquarters in Wichita if it is more convenient 
for them. No loans can be made outside of the four states in the district with- 
out the approval of Washington authorities. 

Hundreds of letters have been received at headquarters asking for loans 
which it is not within the province of the corporation to grant. Some of these 


NOTE—Mr. W. B. Harrison, president of the Union National Bank, Wichita, Kansas, is president of 
the Regional Agricultural Credit Corporation and has written the above article at the request of the 
Journal for the information of the lawyers of the state. 
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letters request the advance of funds to buy stocks of merchandise or to buy 
land or equipment for farms or pay off real estate mortgages or taxes on a 

estate, and for various other purposes. The only applications which can be 

considered at present by the Wichita organization are those requesting loans 
on live stock, and there are already enough applications on file to keep the 
corporation busy for some time, although new ones are receiving prompt con- 

sideration. The corporation has its own application forms, and such a form 
can be obtained by anyone who writes to the Wichita Regional Agricultural 
Credit Corporation, Central Building, Wichita, Kansas. The applicant should 
state for what purpose the loan is desired, as there are various kinds of forms, 
A loan on a breeding herd takes a different form than one for feeding pur- 
poses, and a loan to a corporation a different form than one to an individual 
or partnership. 

After an application has been received, if it is properly filled out, it is 
gone over by the officers of the corporation, and if it appears to be such an ap- 
plication as the corporation might handle, one of the live-stock inspectors in 
the employ of the corporation is requested to make an inspection of the se- 
curity. If the application is not properly filled out or incomplete, it is returned 
to the applicant for completion. In many cases the local banker assists the ap- 
plicant in filling out the form, and especially the credit statement included in 
the application form. After the inspection report has been received, the loan 
is acted upon by a Discount Committee in much the same manner as it would 
be by a bank or cattle loan company. 

The law requires that all loans must be “adequately secured”. Each case is 
handled individually, and the amount of margin required is determined by the 
facts surrounding the individual case. In some cases the corporation has loaned 
the full purchase price of cattle for feed, where they were going into the feed 
lot, and the borrower had ample feed, facilities and equipment, as well as a 
proved record of ability in successfully feeding such live stock. The corpora- 
tion cannot take a second mortgage, neither can it take a split loan. 

An abstract of the records is made as part of the required form, and this 
abstract must show clear title both to the live stock intended to be mortgaged 
and to the feed claimed to be owned. 

The Regional Agricultural Credit Corporations are not intended to com- 
pete with banks or cattle loan companies, and they do not wish to make loans 
where patrons of these institutions are being properly or satisfactorily taken 
care of by their local banks or other institutions. They are emergency institu- 
tions only, to meet existing conditions. They can make loans for a longer time 
than is customary for banks or loan companies, but ultimately these loans will 
probably be placed in the hands of private banks or loaning corporations 
again when conditions have become normal. 

The Wichita corporation is in charge of Mr. Cal W. Floyd, formerly of 
Sedan, Kansas, a thoroughly experienced cattle man and live-stock banker. 




















PassENGER’s RicHts AGAInst THIRD PERson 


Passenger’s Right of Action Against Third Person 
CONTRIBUTORY OR IMPUTED NEGLIGENCE* 


A passenger or guest in a vehicle who is injured by the negligence of a 
third person has, unless negligent himself, a right of action against the latter. 
A qualification of this rule was temporarily introduced into the English law 
by the case of Thorogood v. Bryan, in which it was held that negligence on the 
part of the driver of the vehicle contributing to the injury would be a valid 
defense. The negligence of the driver was imputed or ascribed to the passenger, 
upon a theory of identification of the two persons which has justly been sub- 
jected to severest criticism. 

The doctrine was repudiated by the House of Lords in the case of The 
Bernina, 13 App. Cas. 1, and it has generally met with a similar fate in this 
country. 

A special phase of this question, presented by the case of the gratuitous 
guest riding in a private conveyance, has frequently been considered in the 
Kansas decisions, which have consistently refused to impute to the guest the 
negligence of the driver. See: City of Leavenworth v. Hatch, 57 Kan. 57; 
Reading Tp. v. Telfer, 57 Kan. 798; Denton v. M.K.T. Ry. Co., 90 Kan. 51; 
Anthony v. Kiefner, 96 Kan. 194; Burzio v. Joplin and P. Ry. Co., 102 Kan. 
287; Kirby v. Kansas City, K.V. & W. Ry. Co., 106 Kan. 163. 

The rejection of the doctrine in question is more often impliedly assumed 
than expressly declared. In particular, the numerous cases which turn on the 
existence of a special agency relation or a joint venture between the driver and 
the passenger proceed upon the assumption that, in the absence of such a rela- 
tion, the negligence of the former is not imputable to the latter. Corley v. 
AT. & S.F. Ry. Co., go Kan. 70, however, as well as some of the cases above 
cited, contains a discussion of the doctrine and holds that the negligence of 
the driver is not imputable to the guest or passenger unless the latter has con- 
trol over the actions of the former. Bower v. Union Pacific R.R. Co., 106 Kan. 
404, was a case of goods transported by truck and damaged by collision with 
defendant’s train, the driver of the truck being contributorily negligent. In 
holding that the negligence of the carrier or driver could not be imputed to 
the owner of the goods, the court relied largely upon the analogy of the settled 
rule that the negligence of the carrier is not imputable to the passenger. 

Occasionally the court has or seems to have considered the negligence of 
the driver as material, without indicating why. In Vance v. Union Pacific R.R. 
Co., 133 Kan. 11, the right of action of the owner of an automobile for injury 
to the vehicle was, without explanation, held to be barred by the contributory 
negligence of the driver, but there appears to be good ground for inferring 
an agency relation. The same explanation may be given of the Craig case, 
below. In several cases where both guest and driver were negligent, the opin- 
ion, after mentioning that fact, fails to indicate whether the driver’s negligence 


*The discussion and citations, except where otherwise indicated, will be limited to the case of the guest 


riding gratuitously in a vehicle at the invitation or with the permission of the owner or driver. 
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was regarded as material. (Union Pacific R.R. Co. v. Adams, 33 Kan. 427; 
Craig v. Kansas City Public Service Co., 132 Kan. 548.) 

In a rather recent case (Whitcomb v. A.T. & S.F. Ry. Co., 128 Kan. 749) 
a result is reached which would substantially introduce the rule of Thorogood 
v. Bryan in an important class of cases, though under a different theory. There 
the plaintiff, who was riding as a guest, was injured when the vehicle, negli- 
gently driven, slipped from an improperly constructed approach to the de. 
fendant’s railway crossing. It was held that the plaintiff could not recover from 
the railway company, because the latter’s negligence was only the remote 
cause, the proximate cause being the negligence of the driver. The eccentric 
doctrine of sole liability of him who is the nearest responsible cause was ap- 
plied. The arbitrary and often unjust effect of that unsound doctrine is espe- 
cially apparent in the driver and guest cases. It might be important to inquire 
what effective remedy the gratuitous guest has since the enactment of RS, 
1932 Suppl., 8-1224, restricting within very narrow limits his recourse against 
the driver or owner. In connection with the Whitcomb case, it may be noted 
that in the City of Leavenworth v. Hatch, 57 Kan. 57, and Reading Tp. v. Tel- 
fer, 57 Kan. 798, recoveries were allowed against a city and a township, respec- 
tively, for injuries resulting from defective highways, notwithstanding con- 
tributory negligence of the driver. 

To impute the driver’s negligence to the passenger when there is between 
the two a relation of agency or of master and servant is quite a different mat- 
ter; of this the familiar “joint enterprise” doctrine is merely a special develop- 
ment. In both situations, the responsibility of the one for the negligence of the 
other depends upon the existence of two essential elements: control or right 
of control over the other’s actions, and performance of a service for the former. 
The peculiar feature of the “joint enterprise” is that the control or right of 
control is mutual and the service is one in which they are jointly interested. 

The principle is discussed and the rule stated in most of the cases cited 
below. See, especially: Reading Tp. v. Telfer, 57 Kan. 798; Williams v. With- 
ington, 88 Kan. 809; Corley v. A.T. & S.F. Ry. Co., 90 Kan. 70; Anthony »v. 
Kiefner, 96 Kan. 194; Keck v. Jones, 97 Kan. 470; Clark v. Missouri Pacific 
Ry. Co., 115 Kan. 823; Howard v. Zimmerman, 120 Kan. 77; Link v. Miller, 
133 Kan. 469. 

It was very aptly observed by the court in Bower v. Union Pacific Ry. Co., 
106 Kan. 404, that imputation of the driver’s negligence to passenger or ship- 
per must rest upon the assumption of an agency relation which would equally 
as well impose upon him liability to third persons injured by the driver’s 
negligence. Unless the relation is such as to subject him to liability to others, 
it is not sufficient to bar his right of action against others. 

Occasional attempts to impute the driver’s negligence to the guest, where 
the journey was undertaken for the latter’s benefit or at his request or direc- 
tion, have uniformly failed because of absence of any agency relation and of 
any right or actual exercise of control. City of Leavenworth v. Hatch, 57 Kan. 
57 (plaintiff sent by her host to a concert in the latter’s carriage) ; Reading Tp. 
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y. Telfer, 57 Kan. 798 (plaintiff induced her husband to drive her to her 





27; 

mother’s in his wagon); Clark v. Missouri Pacific Ry. Co., 115 Kan. 823 (a 
9) friend offered to drive plaintiff in his car to visit her mother). In Anthony v. 
od & Kiefner, 96 Kan. 194, a mother, invited by her son to take a ride in his car, 





was held not liable for the death of a third person killed through negligent 
driving by the son, even though the latter had driven to a particular place at 
the mother’s request. 

Attempts have been made to apply the “joint enterprise” doctrine to cases 
where both guest and driver are interested in going to the same destination, 
and especially when they are going for the same purpose. It has been uniform- 
ly held that these facts are not sufficient to constitute a “joint enterprise”. 
Reading Tp. v. Telfer, 57 Kan. 798; Kessler v. Davis, 111 Kan. 515 (same des- 
tination, but distinct purposes); Sharp v. Sproat, 111 Kan. 735 (question ap- 
parently not material); Beeson v. Perry, 123 Kan. 164 (plaintiff and driver, 
her husband, delivering milk from their dairy, questionable); Link v. Miller, 
133 Kan. 469 (common purpose). 

It would seem clear on principle that a guest who is invited by the driver 
of a vehicle to take a ride for pleasure or to go to some place of entertainment 
is not engaged in a joint enterprise with him such as to render the former 
responsible for the latter’s negligence. So it was expressly held in Corley v. 
AT. & S.F. Ry. Co., go Kan. 70, and Williams v. Withington, 88 Kan. 809, 
seems to involve the same point. But in Bush v. Union Pacific Ry. Co., 62 Kan. 
709, the court remarked that the guest and driver were engaged “in a common 
purpose, mutual pleasure”, though the decision was not based upon imputed 
negligence. And in Holland v. Missouri Pacific Ry. Co., 112 Kan. 609, where 
the plaintiff was being driven home by a friend from a picture show which 
she had attended as his guest, the court said that “The plaintiff and her escort 
were engaged in a ‘joint enterprise’” (citing the Bush case). The decision. 
however, was rested on another point. 

An unusual application of the “joint enterprise” doctrine was sought to 
be made in Keck v. Jones, 97 Kan. 470. A mechanic rode in a customer’s car 
while the owner drove it about to enable the former to locate defect. A person 
struck by the car sought to hold the mechanic’s employer liable for her injury 
upon the theory that the driver and the mechanic were engaged in a “joint 
enterprise”. It was held that the driver’s negligence could not be imputed to 
the mechanic or his employer. 

Notwithstanding much discussion of the subject, it is not easy to find 
cases in which a decision has actually been rendered against the passenger or 
guest on the ground of joint enterprise. Howard v. Zimmerman, 120 Kan. 77, 
however, is such a case. Two boys used a borrowed car to take two girls for 
a ride, each boy driving in turn. While one of them was driving, the other 
riding in the rear seat, the driver negligently collided with a carriage, killing 
an occupant; the other boy was held liable therefor. The court said that the 
boys were engaged in a joint enterprise, that neither “was the guest of the 
other, or a mere passenger while the other was driving”. 
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Though there be no imputation of negligence, the contributory negli. 
gence of the guest himself, his failure to use reasonable care for his own pro- 
tection, will bar his right of action. There has been no doubt or controversy 
on this point. The rule is recognized in the various cases cited infra. Some 
cases represent the passenger or guest as actively encountering the danger or 
as acting jointly with the driver in so doing, a strange perversion of the facts, 
Union Pacific Ry. Co. v. Adams, 33 Kan. 427; Kirby v. K.C.K.V. and W. Ry, 
Co., 106 Kan. 163; Rathbone v. St. L. & S.F. Ry. Co., 113 Kan. 257; Holman 
v. Railway Co., 113 Kan. 710, Bazzell v. A.T. & S.F. Ry. Co., 134 Kan. 272.) 

Negligence in this respect obviously consists in failure to exercise such 
vigilance and care as an ordinary prudent man would exercise for his self pro- 
tection in a similar situation. In a few cases the court has been content to de. 
clare this general standard of conduct, to be applied to the facts of the parti- 
cular case. Denton v. M.K. & T. Ry. Co., 97 Kan. 498; Holland v. Missouri 
Pacific Ry. Co., 112 Kan. 609; Clark v. Missouri Pacific Ry. Co., 115 Kan. 823; 
Billings v. Aldridge, 133 Kan. 769. Into two of these cases the notion of a 
specific duty to watch and warn also obtrudes. 

Sometimes the “duty” has been stated as one to use care for one’s own 
safety “so far as it is practicable to do so”. See, for instance, Schaeffer v. Arkan- 
sas Valley Interurban Co., 104 Kan. 394; Rathbone v. St. L. & S.F. Ry. Co, 
113 Kan. 257; Cooper v. C.R.I. & P. Ry. Co., 117 Kan. 703; Ferguson v. Lang, 
126 Kan. 273. Some of the cases using this formula, however, in effect apply 
the strict “watch and warn” rule. 

In the great majority of cases the broad rule is developed into a narrower 
one requiring special precautions definitely specified by the law. In its com- 
mon form, it requires the passenger (1) to keep watch for possible dangers; 
(2) to warn the driver of observed dangers or even to advise him or insist 
upon his observing particular precautions; and (3) as a final resort to insist 
upon stopping and to get out. The cases usually draw no distinction between 
guest’s duty to watch and that of the driver, except for the former’s more lim- 
ited opportunity of observation. M.K. & T. Ry. Co. v. Bussey, 66 Kan. 735; 
Kirby v. K.C.K.V. & W. Ry. Co., 106 Kan. 163; Knight v. A.T. & S.F. Ry. Co, 
111 Kan. 308; Kessler v. Davis, 111 Kan. 515; Ewing v. Union Pacific Ry. Co., 
117 Kan. 200; Cooper v. C.RI. & P. Ry. Co., 117 Kan. 703; Ferguson v. Lang, 
126 Kan. 273; Blue v. A.T. & S.F. Ry. Co., 126 Kan. 635; Bazzell v. A.T. & 
S.F. Ry. Co., 134 Kan. 272; Hooker v. Missouri Pacific Ry. Co., 134 Kan. 762. 
The two following cases in which the same rule was declared, may perhaps 
be distinguished on the ground that the plaintiff was riding on the running 
board of an automobile. Gilbert v. Kansas City Railways Co., 109 Kan. 107 
(held, that plaintiff was bound to look and listen “as much as was the driver”); 
Hamilton v. Harrison, 126 Kan. 188. That the running board is a place of 
danger seems clear, notwithstanding the strained argument of Dawson, J., to 
the contrary in the Hamilton case, supra. 

In Cook v. Vaughn, 127 Kan. 479, the watch and warn rule was applied, 
but plaintiff was held free from negligence because there was no apparent 
danger. In Fair v. Union Traction Co., 102 Kan. 611, the decision against the 
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plaintiff, though resting partly on his failure to watch, was placed largely 
upon the fact that he was abetting the driver in an unlawful race in the street. 
In Bush v. Union Pacific Ry. Co., 62 Kan. 709, where the guest failed, she was 
not attempting to rely on the care and vigilance of the driver, but on her own, 
and was negligent. Several cases have held the plaintiff guest contributorily 
negligent when the vehicle is driven at a negligent or excessive speed, for fail- 
ure to request the driver to slow down or stop. Sharp v. Sproat, 111 Kan. 735; 
Naglo v. Jones, 115 Kan. 140. (“He must remonstrate and if necessary ask for 
an opportunity to leave the car.”) In Link v. Miller, 133 Kan. 469, it was held 
that failure of passenger to protest against excessive speed was not negligence 
unless there was observable likelihood of collision. 

The particular precautions mentioned may undoubtedly be proper or nec- 
essary under some circumstances, but to require them generally without re- 
gard to the circumstances of the particular case, as many of the decisions do, 
imposes, it is submitted, a duty that is unreasonably stringent and arbitrary. It 
ignores certain important factors which normally influence the conduct of the 
ordinary prudent man—his inclination to trust to the vigilance, skill and care 
of the driver, unless he has reason to distrust it; his reluctance on good prac- 
tical grounds to interfere with the driver or distract his attention with volun- 
teered warnings or advice except where it is really urgent. Wherever an ordi- 
nary prudent man thus might well be led to relax his vigilance or to refrain 
from giving warnings or advice to the driver, similar conduct on the part of 
the plaintiff cannot properly be condemned as negligent. 

This sound doctrine has been declared and followed by the Supreme Court 
in several well-considered cases. In Williams v. Withington, 88 Kan. 809, in 
holding that a wife who takes a ride with her children in a vehicle driven by 
her husband, may rightfully rely on him to drive safely, the court said: “The 
law does not depart from common sense by requiring her, under the circum- 
stances shown here to impugn her husband’s ability to drive and assume the 
prerogative to dictate to him the manner of driving”. In Denton v. M.K. & 
T. Ry. Co., 97 Kan. 498, in reply to the contention that the plaintiff was negli- 
gent in not warning her husband and requesting him to be careful or to stop, 
the court said: “Why should the plaintiff have called her husband’s attention 
to the conditions and exhorted him to use due care? She knew his ability as a 
driver and trusted him, and what is more, she had the right to trust him.” 
In Angell v. C.R1I. & P. Ry. Co., 97 Kan. 688, it was held that the court could 
not say that the guest was bound to distrust the ability and caution of the 
driver, or to advise him as to the management of the carriage, even though she 
was well acquainted with the crossing and the driver was not. See also Link 
v. Miller, 133 Kan. 469, and Houser v. Nelson, id. 142. In Hamilton v. DeCamp, 
120 Kan. 645, the opinion quotes with approval and apparently as expressing 
the view of the court, passages from cases in other states declaring that no duty 
of continuous outlook is imposed on the passenger and that, in absence of 
knowledge of danger or of facts imparting it, he may properly rely on the 
driver to attend to the driving. The actual decision in that case, however, was 
largely influenced by the fact that it was difficult for the plaintiff to see through 
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the curtains and that she did not know that they were approaching a street. 
car track. In Anthony v. Kiefner, 96 Kan. 194, the court uses language which, 
though relating to the liability of the guest to a third person, is pertinent to 
the question of contributory negligence: “While a guest may make a sugges. 
tion or protest against the method of operating an automobile, it might be 
that an attempt, however well intended, to stop the car or interefere with the 
control of the driver might bring greater hazards and worse results than would 
come from undue speed alone”. On the other hand, in Kirby v. K.S.K.V. & W. 
Ry. Co., 106 Kan. 163, the court said of a guest riding in an automobile: “He 
should not have attempted to cross the railroad relying completely upon driver 
of the automobile to take the necessary steps for their safety”. The same denial 
of the guest’s right to rely upon the vigilance, skill and care of the driver is 
necessarily implied in the cases stating the strict watch and warn doctrine. 

It may be doubted whether the above expressions of approval of the more 
sensible and just principle have sufficient weight to overcome the many posi- 
tive assertions of the rigid and arbitrary watch and warn rule. The most 
hopeful indication is probably found in the recent case of Howse v. Weinrich, 
133 Kan. 132. There, in an action brought by the guest against the driver, 
Harvey, J., carrying the strict watch and warn doctrine to its logical conclu- 
sion, expressed the opinion that it would constitute contributory negligence 
on the part of the guest voluntarily to close his eyes and go to sleep, thus 
incapacitating himself from observing hazardous situations that might arise. 
The remainder of the court, however, held that it was for the jury to determine 
on all the facts of the case whether the plaintiff was negligent; that, if the 
guest knows the character of the driver, that he is qualified to deal with the 
conditions likely to be encountered and if he has no reason to anticipate un- 
usual conditions, it may not be negligent to take a nap. The conclusion of the 
majority is to be commended for its sound common sense, but it can hardly be 
reconciled with the rigid watch and warn doctrine so frequently asserted. See, 
also, Billings v. Aldridge, 133 Kan. 769, where a finding that a guest in the 
back seat was not guilty of contributory negligence was held conclusive, though 
he had temporarily ceased to watch the road while changing his position in 
the seat. The court recognizes the fact that due care depends upon the par- 
ticular situation and circumstances and that hard and fast rules of conduct in 
that respect are difficult to state. The decision was influenced materially by 
the reasonable view asserted in Howse v. Weinrich, supra. 

Epwarp D. Osgorn, 


Washburn Law School. 















Georcia’s PLAN oF JUDGE SELECTION 


Georgia’s Plan for the Selection of Judges 


The following section of the Proposed Constitution of the State of Georgia 
is well worth the careful consideration of all members of the Kansas Bar. 
Georgia has in the past employed three methods for the selection of judges: 
(1) appointment by governor; (2) election by legislature; and (3) election 
by the people, and should therefore by experience be qualified to devise an 
excellent system for the selection of judges. 


“ArticLeE V. Section V. 

“116. The qualifications, terms of office, and compensation of all mem- 
bers of the General Court shall be fixed by the General Assembly, but no 
judge’s salary shall be decreased during his term, and the terms of the mem- 
bers of the Supreme Court shall be not less than ten years, and of the superior 
courts not less than six years. No judge shall receive any fee or remuneration 
other than his compensation and expenses; provided, the General Assembly 
may require any county to supplement the salary of any judge. 

“117. At the General Election next before the expiration of his term, each 
judge of the Supreme Court and of the superior courts who desires to serve 
another term must be approved by the people. His name shall be placed upon 
a separate ballot, without political designation, with the question printed there- 
on: ‘Shall this judge be continued in office?’ If a majority of those voting in 
the general election vote to retire the judge, he shall be retired at the expira- 
tion of his term. Otherwise, he shall be commissioned for another full term. 
Provided, the judges of the superior courts shall be voted upon only in their 
respective districts. 

“118. When a vacancy occurs in the Supreme Court, it shall be filled 
by the Governor, with the approval of the Senate, from a list of five lawyers 
nominated by the members of the bar of the whole state in a secret ballot held 
for that purpose under such rules and regulations as the Judicial Council shall 
prescribe; provided, not more than one lawyer shall be nominated from the 
same judicial district for any one vacancy in the Supreme Court. 

“19. When a vacancy occurs in the superior courts, it shall be filled by 
the Governor, with the approval of the Senate, from a list of three lawyers, 
nominated by the members of the bar of the district where a vacancy occurs, 
in a secret ballot held for that purpose under such rules and regulations as 
the Judicial Council shall prescribe.” 


New Admission Rules in California 


The Supreme Court of California has satisfaction of the Board equivalent educa- 
recently approved the rules regulating ad- tion. Applicants are further required to be 
mission to practice in California adopted graduates of a law school having a three- 
by the Board of Bar Examiners, effective year course if full time or a four-year course 
as of September 1, 1932. They provide, if part time, or to have studied law for 
among other things, that applicants who four years. The examination fee is $20.00. 
have not already begun the study of law The fee for admission of foreign attor- 
shall either be graduates from a four-year _ neys is fixed at $100, which is the largest fee 
high school or shall be able to prove to the now in effect in any state. 
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The Fifty-Fifth Annual Meeting of the 
American Bar Association 


One of the most successful meetings of the American Bar Association was 
held at Washington, D.C., October 12 to 15 inclusive. The following Kansas 
lawyers were in attendance: J. M. Challis, Atchison; A. J. Curran, Pittsburg; 
Thomas F. Doran, Topeka; Earle W. Evans, Wichita; Howard T. Fleeson, 
Wichita; Hon. Richard J. Hopkins, Wichita; Arthur M. Jackson, Leaven- 
worth; W. F. Lilleston, Wichita; Chester I. Long, Wichita; George P. More- 
house, Topeka; Wm. C. Ralston, Topeka; J. C. Ruppenthal, Russell; F. Du- 
mont Smith, Hutchinson; P. C. Spencer, Independence; W. E. Stanley, Wich- 
ita; and Robert Stone, Topeka. 

Clarence E. Martin, Martinsburg, West Virginia, was elected president for 
the ensuing year. The other officers of the Association remain the same. 

The officers for Kansas for the ensuing year are: vice-president for the 
Tenth Judicial District, Hon. Orie L. Phillips, Albuquerque, New Mexico; 
member of the General Council for Kansas for a three-year term, Robert 
Stone of Topeka, succeeding Earle W. Evans of Wichita, who is the retiring 
chairman of the General Council of the American Bar Association. W. E. 
Stanley is a member of the council of the section on legal education and ad- 
mission to the bar. 

State Council for Kansas are: J. C. Ruppenthal, Russell; A. J. Curran, 
Pittsburg; Wm. C. Ralston, Topeka; Hon. Richard J. Hopkins, Wichita; 
W. E. Stanley, Wichita. 

The week immediately prior to the meeting of the Association saw the 
meeting of the Conference of Commissioners on Uniform State Laws, which 
was closed by a most interesting trip over some of the Civil War battle fields 
under the supervision of officers from the Army War College. On Monday 
and Tuesday preceding the meeting, there was held the meetings of the various 
sections of the Association, as follows: Comparative Law Bureau, Conference 
of Bar Association Delegates, Criminal Law and Criminology, Judicial, Legal 
Education and Admission to the Bar, Mineral Law, Patent Trade-Mark and 
Copyright Law, and Public Utility Law. These meetings to many are among 
the most interesting phases of the Association and many of the most interest- 
ing matters under discussion by the bar as a whole came up for careful consid- 
eration and thorough discussion at these section meetings. It is impossible to 
even summarize the volume of business transacted by these sections or the 
matters which were under consideration by them. 

On Wednesday morning President Guy Thompson of St. Louis, opened 
the meeting of the Association. In addressing the lawyers on that occasion he 
denounced the “colossal tax burden” and government extravagances that “rival 
the mad prodigality of the Caesars”. He stated that American citizens have be- 
come complacent behind the fancied protection of the Constitution and the 
Supreme Court, believing that they guarantee a national government of lim- 
ited powers, but this he said is a “vain delusion”. He there said that “by the 
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abuse of the taxing power Congress may furtively accomplish what it dare 
not frankly avow” and that “if our government is to be killed it is just here 
that the mortal thrust will be given. Here is the Achilles’ heel of the Consti- 
tution. 

On Wednesday evening President Hoover was the principal speaker, be- 
ing introduced by Chief Justice Charles Evans Hughes. He informed the law- 
yers that it was their task “to prove again what none knows better than you, 
that the very citadel of the rights of the poor against the oppression of rulers 
and against the extortions of the rapacious is the judicial system of the country, 
and that the impregnable apex of that system is the supreme court of the 
United States”. He further stated “you have your duty in this era to expound 
the history of the painful past through which rights and liberties have been 
won, to warn of repetitions of old and fatal experiments under long and 
glamorous names, to defend our system of government against reckless as- 
saults of designing persons.” And again, “the people’s interests have been be- 
trayed by false prophets of a millenium promised through seductive but un- 
workable theories of government.” 

At the second session of the Association presided over by Former Presi- 
dent Chester I. Long of Kansas, a noteworthy address was delivered by Hon. 
Kimbrough Stone, Senior United States Circuit Judge of the Eighth Circuit, 
on “The Greatest Function of the Court”. The various sections reported to 
the Association at this meeting.” 

The fourth session consisted of the ceremonies at the laying of the corner 
stone of the Supreme Court Building, which appear elsewhere in this issue. 

At the fifth session an address was delivered by Hon. Wm. D. Mitchell, 
Attorney General of the United States, on the subject, “Reform in Federal 
Criminal Procedure”. Reports were received from the various committees. 

At the seventh session the Association was addressed by M. Paul Reynaud, 
a representative of the Paris Bar, outlining the roles of the Paris and American 
Bars in the conquest of liberty and the organization of peace; and also by Hon. 
Hatton W. Sumners, Chairman of the Judiciary Committee of the House of 
Representatives on the subject “Are We Observing the Natural Laws Which 
Govern Government?” 

At the eighth session on Friday evening the Association listened to an 
excellent address by the Marquess of Reading. 

Saturday evening was occupied by the annual dinner of the Association 
where the after-dinner program was undoubtedly one of the best heard by 
the Association since the Annual Meeting in Denver some years ago. At this 
meeting a member of the Kansas Bar, W. F. Lilleston of Wichita, delivered 
what was considered by those present as one of the finest after-dinner addresses 
ever listened to at an Association meeting. 

The social side of the meeting will likewise be long remembered by those 
in attendance. The reception at the White House was the main social event 
of the program. The Marine Band furnished music for dancing after Presi- 
dent Hoover had retired. The reception and garden party by Secretary of State 
Stimson and Mrs. Stimson at “Woodley” was a most enjoyable occasion and 
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will long be remembered. Mrs. Harlan Fiske Stone and the Washington 
Hostesses Committee gave a luncheon for the ladies of the families of members 
of the Association at Chevy Chase Club. Mr. and Mrs. Levi Cooke gave a 
reception at their residence in honor of the visiting members and their ladies, 
Mrs. Charles Evans Hughes received the ladies of the members at her residence 
Thursday afternoon. A dinner was given by Mr. and Mrs. Frank Hogan in 
the ballroom of the Mayflower Hotel. A list of the dinners given to various 
members of the Association are too numerous to mention here. 

Motor trips were made to Fredericksburg and Annapolis, while others 
were taken to the races at Laurel, Md. Others enjoyed the boat trip on Satur. 
day afternoon down the Potomac. 

President Guy Thompson’s reception on Wednesday evening, which was 
followed by dancing, was likewise a notable occasion. 

To give further details of this historic meeting is impossible. The lawyer 
who once attends one of these meetings will continue to attend and take an 
active part in the affairs of the American Bar Association. Those who have not 
attended would do well to make a point of being present at the next meeting 
of an Association from which they can return home with so much of value to 
themselves both in their profession and in their enjoyment. 


ACTIVITIES OF THE PROFESSIONAL ETHICS COMMITTEE 


This committee desires to call to the attention of the Association that our 
Canons of Ethics, as revised at our last session, will be published in full in 
volume 135 of the Kansas Reports. These Canons are those of the American 
Bar Association which have been adopted by our body. 

In accordance with our revised by-laws, the President of our Association 
has appointed one member of the Professional Ethics Committee from each 
congressional district, and such committee acts as a Grievance Committee. 

The committee held a meeting at Topeka on August 30, with the full 
membership in attendance. Some fifteen or more complaints were brought to 
the attention of the committee. About half of the complaints were found to 
be without any foundation. About half of the remainder warranted criticism, 
and three or four of them will likely result in a recommendation for some ac- 
tion by the State Board of Bar Examiners. 

The committee has used extreme care in protecting the good name of 
those against whom unjust complaints were lodged. We feel under great ob- 
ligations to many attorneys for their assistance in many of the investigations 
we have made. 

The Professional Ethics Committee of the American Bar Association ren- 
ders advisory opinions interpreting the Canons of Ethics. By the adoption of 
our report at the last session, possibly our body has similar authority. 

At any rate, our committee is endeavoring to take care of its activities so 
as to be of some service to the Association and the Bar generally. 


—TuHeE CoMMITTEE. 





New CorporaTIon CopE 


eA New Corporation Code for Kansas 


Kansas must awaken to the state of its corporation laws. It is losing vast 
sums of money because of the foresight of eastern states which have written 
new corporation codes which synchronize with modern business methods. 
Our sister states are stepping out in front, and we must keep pace. 

Generations ago someone made a solemn pronouncement that a corpora- 
tion was an artificial being, invisible, intangible, without soul, and existing 
only in contemplation of law, and we have blindly believed. Worse still, we 
have led the public to that belief. Early law writers clothed it with no natural 
powers, holding to the view it could have none except those expressly granted 
by the sovereign. What justification there be for this is not readily apparent, 
except in a few instances of constitutional or statutory support. 

Having done this thing, we should undo it. Living, breathing, human 
beings form partnerships by agreement, and there is nothing fantastic, unreal 
or eerie about it. Just why these same people, agreeing among themselves in 
much the same manner, by filing their agreement with the secretary of state 
and procuring a seal, etc., transmigrate into an invisible, artificial, intangible 
and soulless thing is quite incomprehensible. The corporation, as the partner- 
ship, is merely an association of people for the accomplishment of a common 
design. We should make haste to denude it of spectral and phantom-like habili- 
ments and give it a new suit of clothes. 

We find it difficult to explain to the intelligent business man why he can 
form a partnership with desirable business associates to carry on any business 
in the same manner he could as an individual, but if he and his friends en- 
cumber themselves with a charter and a heavy seal they must carry around a 
copy of the revised statutes to see the many things they cannot do. If they de- 
cide to sell wooden shoes in addition to making cheese, out comes the dust- 
laden charter, and its stated purposes and powers scrutinized. The statute with 
its nonsensical delineation of “lawful purposes” must be consulted, and the 
action of each session of the legislature must be scanned to learn what addi- 
tional barriers to the prosecution of an otherwise lawful enterprise have been 
set up. Why? asks the business man who desires to incorporate his grocery 
store, and the farmer who wishes to operate a grain elevator, and who an- 
swers him? 

If there be any reason why people who associate themselves as a corpora- 
tion should not be permitted to carry on the same kind of business as they 
could individually or as a partnership, let us hear about it. The only reasonable 
exception would be the practice of a learned profession, and then only because 
of the danger of commercialization. Barring this, a corporation should be per- 
mitted to carry on any business, not unlawful per se, which might be engaged 
in by an individual. 

What shall we Kansans do about it? We invite capital to the state to de- 
velope natural resources, to build mills, factories, public conveniences, operate 
them within our borders, increase our population, add to the wealth of the 
state, and promote its general prosperity and financial stability, and then ad- 
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vise incorporation under the laws of some other state because ours are in- 
adequate. 

If we had exact knowledge of the number of corporations, and the amount 
of their authorized capital, which are doing business almost exclusively in 
Kansas but which paid their organization expense into the treasury of some 
eastern state, the situation would challenge the attention of every Kansas 
citizen who seeks additional revenue to the state for the purpose of lowering 
general property tax. 

We are losing not only the initial organization fees, but many Kansas 
corporations are deserting us and re-incorporating under the laws of Mary- 
land and Delaware. The Prairie Oil & Gas Company and the Prairie Pipe 
Line Company are recent and notable examples. The situation is not peculiar 
to Kansas but prevails in other states where corporation laws are not suffi- 
ciently comprehensive. J. P. Morgan & Company, Drexel & Company, and 
Bonbright & Company, Inc., organized the United Corporation, a $260,000,000 
concern, to acquire a minority interest in some of the great utility corporations 
of the east. Upon advice of counsel it was organized in Delaware. Detroit 
interests identified with the Fisher Brothers and General Motors, in associa- 
tion with a certain Detroit banking group organized the Great Lakes Corpor- 
ation, and counsel chose Delaware. 

Scores of such instances might be recounted. When the Federal govern- 
ment under the administration of President Coolidge organized a corporation 
to extend financial and other relief to the Mississippi flood area, counsel for 
the United States chose Delaware as a domicile. Others have chosen Virginia, 
Maryland and New Jersey. Money from the middle west has been flowing 
into those states when by legislative foresight it might have been kept at home. 

In recent years many states have awakened to the situation and have 
adopted adequate and comprehensive corporation codes. Ohio, California, 
Arizona and others have taken the step. Delaware openly bids for the business. 
Kansas can command its share by appropriate legislation meeting this com- 
petition. The money-laden caravan from Kansas to Delaware can be stopped 
by a modern corporation code. 

True it is that capital ofttimes domiciles its corporation in another state 
to make Federal court jurisdiction available, but Oklahoma capital, for exam- 
ple, could more conveniently incorporate in Kansas than in Delaware, and 
likely would if the proper invitation be extended. 

The vast procession of capital to these eastern states is not because their 
corporation laws are loose, or because they are attractive to blue sky promoters. 
Quite the contrary. The rights of the stockholder, the owner of securities and 
the general public are well safeguarded. The laws of such states are attractive 
because they state in a full and comprehensive manner what the corporation 
may do, and what is perhaps more important, how it may legally be done. 
Our Kansas law is silent concerning so many necessary corporate activities. 
We have but few obnoxious restrictions, but we have so few provisions which 
point to the way. We are beset with inquiries from clients, and from eastern 
lawyers representing generally our clients, as to what the Kansas statute is 
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concerning the many phases of corporate organization and activity. It is not 
only embarrassing but tiresome to keep on saying there is none. When we of 
the bar cannot advise our clients as to what they may or may not do because 
of the absence of statute, it is not strange they should refuse to pay over or- 
ganization fees and annual dues to the Kansas treasury, nor, indeed, can we 
conscientiously advise them to do so. Thus is our statute not only unfair to 
the people of the state from a financial standpoint, but also to capital which 
we very much wish to make its home among us. Corporations and the capital 
they represent will stay here and come here whenever we write a statute which 
is clear and comprehensive. We should be enabled to give an opinion supported 
by a statute, and quit guessing. 

Traffic regulations, and laws relating to roads and schools enacted from 
twenty to fifty years ago do not meet the needs of the public today. Yet we 
are organizing corporations and operating them under ancient statutes which 
fall far short of meeting modern methods of business. Our law is fragmentary 
and most incomplete, and many sections are unworkable. Attention will be 
directed to a few. 

Why do we have a charter? The word is loosely used as being somewhat 
synonymous with articles of association or articles of incorporation, but it im- 
plies a grant of power by the sovereign which is contrary to the modern ten- 
dency to consider a corporation as an institution created by contract. There 
is the implication that powers not expressly granted are withheld which runs 
counter to the idea that a corporation should be permitted to carry on any 
lawful business. 

Certain it is that we will never succeed in inducing a large number of 
corporations to take their homestead in Kansas if we do not plainly say that a 
corporation is a contractual institution, and permit it to carry on the same 
kind of business as individuals may lawfully conduct. These things are funda- 
mentally necessary. 

Generally speaking, there is no need of a charter board, except for some 
special classes of corporations, such as banks, building and loan associations, 
trust companies and insurance companies. Nothing should be required other 
than a lawful agreement made by the incorporators creating the corporation 
be filed in the office of the secretary of state and in the county where its prin- 
cipal office or place of business is to be located. The process is as simple as 
filing a written instrument of conveyance with the register of deeds. This 
would not, of course, eliminate other things which should be done to perfect 
corporate existence which we shall observe later on. 

We have sections stating that a “corporation” may increase the number 
of directors, may convey lands, may change its name, etc., but how? The stat- 
ute is silent. Can these things be done by officers, or by directors or must the 
movement be initiated by the stockholders, and if so, how many stockholders 
and how much in interest must authorize it? 

Until 1931 no officer of a corporation knew, and no lawyer could tell him 
the requisite authority for a disposal of all or substantially all of corporate 
assets. In that year the legislature removed that one uncertainty. 
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Our statute requires that the charter must state the names and places of 
residence of the directors appointed for the first year. The charter is written, 
signed by the incorporators and sworn to, and then sent to the secretary of 
state, with a verified application stating practically the same things. But it is 
not a charter until approved by the charter board and filed. Corporate existence 
does not begin even then. The organization work must be done, and other 
requirements of the statute complied with before there is either a de jure or 
de facto corporation. When the corporation is fully organized, the directors 
may not be the same as stated in the charter. We thus witness the spectacle of 
incorporators swearing they have selected directors for a corporation which 
has not yet come into existence. No stock can be issued and the directors are 
not, therefore, chosen by stockholders as another provision of the statute re- 
quires. We never elected a president of the United States until there was a 
government of the United States. This pre-natal selection of a board of direc. 
tors is a legal absurdity and mere mandatory buffoonery. 

There is no apparent reason why the existence of a corporation should be 
limited in terms cf years. At present a corporation dies at the age of fifty, al- 
though it may be enjoying a good business, be in a healthy condition, and 
going strong. Nevertheless, the Kansas statute Oslerizes it when it is fifty 
years old. True, provision is made for a renewal of the charter, but why should 
this be necessary? Its existence should be perpetual unless a limited duration 
is fixed in the agreement creating it. 

Our non-par sections were shamelessly stolen from some other state, and 
little heed given as to what their provisions mean. Section 17-303 is particularly 
confusing. A corporation should be endowed by basic law with the power to 
issue from time to time the various classes of stock best suited to the successful 
prosecution of its business, with adequate powers of retirement and conversion 
from one class to the other. 

So long as we adhere to the old notion that a corporation is an artificial 
creature having only such powers as may be delegated by the state, and only 
such of those as are enumerated in its charter, we will continue to be con- 
fronted with troublesome and expensive litigation growing out of the doctrine 
of ultra vires—a doctrine just about as susceptible of precise definition as “pub- 
lic policy”, “police power”, and the “reasonable-minded man”. The doctrine 
is applied to just as many varying situations as there are courts of last resort, 
state and federal. The decisions are in hopeless confusion. There is no place for 
the doctrine of ultra vires in the modern scheme of corporate activities. Corpo- 
rations should no longer be permitted to play the baby act in an attempt to 
evade liability on the plea that their act was without statutory or charter 
powers. The doctrine is a frozen asset in the dealings of a corporation with 
the public and should be written off. Adequate provision should be made to 
protect the stockholders and security holders against the action of officers and 
directors in exceeding the powers stated in the agreement creating the corpora- 
tion, but dealings of the people with the corporation should be unshackled. 

We are in a state of confusion as to when incorporators become stock- 
holders, and thus exempt from personal liability for debts. When corporate 
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existence begins and when a corporate organization has been completed to the 
extent it becomes a de jure corporation are two widely different things, and 
the difference is fraught with difficulties. Our present statute says the existence 
begins on the day after the charter is filed in the office of the secretary of state. 
It then comes into being. However, the same section provides (excepting cer- 
tain classes of corporations) that it shall not commence business until it has 
filed the twenty per cent affidavit. Our courts have held that the filing of the 
affidavit is not absolutely essential if, in fact, twenty per cent of the authorized 
capital has actually been paid into the treasury. There is an embarrassing 
hiatus between the coming into existence of a corporation and the time when 
it does business in such corporate capacity that its stockholders are not per- 
sonally liable for debts. Incorporators may procure a charter and file it, but 
if business be conducted before corporate organization is complete the in- 
corporators are in law held to be partners and individually liable for debts 
contracted. This unsatisfactory situation has led to many expensive legal con- 
troversies which could have been avoided by statute. The incorporator now 
is left in doubt as to when he has emerged triumphantly from the quagmire 
of uncertainty in organization details, and has become a full-fledged stock- 
holder with his debts paid. We should have a statute clearly setting forth the 
steps which must be taken before the incorporator emerges from a state of 
individual liability into a stockholder of a completely organized corporation. 

Our provisions concerning amendments increasing the amount of au- 
thorized capital stock have in practice built up a legal system of subterfuge. 
An increase not exceeding three times the amount of authorized capital may 
be made effective without any of the increase being subscribd for or paid in. 
If the increase be more, all of the increased authorization must be subscribed 
for and paid in full. We all know what has happened. An amendment is 
made increasing the capital not exceeding three times. The next day perhaps 
another amendment is made in a triple amount, and so on until the authorized 
capital is built up to the point desired by a corporation without any additional 
stock being issued or a penny paid for it. The statute should provide that the 
authorized capital be increased to such amount as is desired with power left 
in the directors to issue and sell the stock, and for such prices as it deems 
advantageous for the successful prosecution of business, but yet with adequate 
protection to existing stockholders and the owners of securities. 

Our greatest legislative atrocity is paragraph 17-202, amended in 1929. 
Consider the practicability of a section which attempts to set forth, specifical- 
ly, sixty-one things only for which corporations may be formed! No man or 
group of men could write out an itemized list of all of the kinds of lawful 
business pursuits, callings and enterprises in which a corporation should be 
permitted to engage. We can never have a workable or attractive law with 
an effort of this kind in it. 

If the legislature should say that corporations may be formed 

“to promote or conduct any legitimate objects or purposes for which 
natural persons lawfully may associate themselves together, other 
than the practice of a learned profession,” 
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the whole field would be covered, no one would be left in doubt, and the up. 
wholesome fiction which has grown up about corporations would rapidly 
dissolve. 

A new code need not supersede present provisions concerning particular 
classes of corporations for which reasonably adequate laws now exist, such as, 
banks, insurance companies, building and loan associations, home building 
and owning corporations, cemetery corporations, religious, charitable and 
kindred organizations; colleges, academies and other institutions of learning; 
co-operative societies, co-operative marketing associations; trust companies and 
credit unions. A new code would, however, be found to be useful as supple. 
mental to these special provisions. 

Indeed, several articles of our present chapter 17 can well be retained 
without substantial change. 

There is no pretence that what has been said directs specific attention to 
all of our provisions which are unworkable or unduly restrictive. There are 
others, but on the whole the chief criticism of our corporation law is not that 
it is unduly restrictive, but that it is not sufficiently comprehensive. It falls 
immeasurably far from a necessary and convenient exposition of what a 
Kansas corporation may do and how it may lawfully be done. 

Not infrequently do corporations merge or consolidate. The Kansas stat- 
ute telling us how to do it and the method of protection to be afforded inter- 
ested parties is yet to be passed. At present we have nothing, except a short 
section saying that in case of “the consolidation of existing corporations into 
a new corporation” the new corporation shall pay capitalization fees. That is 
all. Mergers and consolidations are accomplished by agreements, authority for 
which must come from the respective boards of directors or the stockholders. 
We are left to surmise what provisions in these agreements may be approved 
by the courts as we have no supporting statute. There is not even a requirement 
that the agreement be filed or made public. People dealing with the constitu- 
ent corporations are afforded no notice of the consolidation or merger. There 
is no requirement whatever that any provision be made for the rights of a 
stockholder who may wish to dissent from the merger or consolidation. He is 
left at the mercy of the majority. We should have a comprehensive statute 
prescribing the procedure in order that the undertaking may be conducted 
with certainty and not by guess work. 

The procedure for amending articles of incorporation should be broadly 
but carefully stated as concerns all manner of amendments. 

There should be uniformity in the basic law as to the manner of serving 
notices, and the time to be given, when notice is required. 

Our law concerning the issuance of preferred stock is entirely inadequate. 
We should have comprehensive provisions dealing with the issuance of various 
classes of stock, the rights, privileges and restrictions pertaining thereto; the 
method of calling and retiring stock, and the manner of changing the cor- 
porate structure. 

An entire chapter could well be devoted to the jurisdiction of courts over 
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the affairs of corporations and its particular activities, with liberal provisions 
for quick relief to be obtained in a summary way. 

The rights of the public dealing with corporations can be well provided 
for in instances of reduction of capital, or capital stock, and in dissolution 
proceedings, as well as many other common situations. 

We have so little law concerning the payment or passing of dividends as 
to permit the working of injury and the perpetration of fraud which can be 
guarded against by carefully drawn statutes. 

Space will not permit a cataloging of the many necessary things which 
should be subjects of our law, but concerning which our statute is silent. The 
above instances are illustrative and typical. 

We cannot expect either Kansas or foreign capital to incorporate in Kan- 
sas and pay their fees and dues into the treasury of this state until we have a 
comprehensive statute to which prospective incorporators may look and know 
that the modern methods of transacting corporate business are supported by 
statute and not left to conjecture. 

Kansas has yet to fall behind in the enactment of laws to keep pace with 
the times, and it should not fail in this. Other states have fallen into line and 
are bidding for this money and this business. Kansas should keep step, and 
we of the bar should initiate the movement. 

A committee appointed by the president of the Kansas State Bar Associa- 
tion has been at work for months preparing a new and modern corporation 


code consisting of the most wise and judicially tested provisions of other states 
which heretofore have been favorite domiciles of corporations. It is to be hoped 
that when this code is completed and presented to the legislature it will be 
found to be a modern, complete and workable document which will redound 
to the benefit of the state and its people, if enacted into law. 

—Cuas. L. Hunt. 
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ACTIVITIES OF THE COMMITTEE TO PREPARE AND 
REVISE A CORPORATION CODE 


Since the last meeting of the Bar Association, this Committee has beep 
almost continuously engaged in the preparation of a new corporation code 
for the state. 

Immediately after the last meeting of the Association at Hutchinson, the 
full committee met in Topeka. The corporation laws of various states were 
thoroughly discussed in a two-day session and in order to expedite matters, 
each member of the committee was given a state which had most recently en- 
acted a new corporation code and it was made his duty to study these codes 
thoroughly with reference to their particular adaptability to the conditions 
in Kansas. 

A sub-committee was appointed consisting of F. J. Moreau, Professor of 
Corporation Law at Kansas University; Thomas A. Lee, of Topeka, Profes- 
sor of Corporation Law at Washburn College of Law; and Robert Foulston, 
Wichita, were the members of this sub-committee and to them delegated the 
duty of preparing a first draft for submission to all of the other members of 
the committee for comparison with the laws of the other states under con- 
sideration and for suggestions and criticism. In the meantime, letters were 
sent out to all of the lawyers of the state, requesting them to make suggestions 
as to needful changes or as to desirable provisions not now a part of our 
existing laws. The suggestions received from these letters were turned over 
to the sub-committee, which, after considerable individual work, met in a 
continuous session, which lasted a week, and as a result of which the first 
tentative draft was prepared and submitted to all of the members of the 
committee. These members thereupon compared this tentative draft with the 
corporation laws of the particular state under consideration by them, which 
were as follows: Ohio, California, Delaware, Arizona, and Colorado and the 
Uniform Business Corporation Act prepared by the Conference of Commis- 
sioners on Uniform State Laws. As a result of this, each member of the com- 
mittee made his suggestions to the sub-committee, desirable changes were 
made, and then at a two-day meeting in Topeka, the tentative draft with the 
proposed changes came up for discussion section by section as did also many 
provisions from other states which were not included in the original tentative 
draft. The entire matter was then again referred back to the sub-committee, 
which, as this goes to press, is holding a three-day meeting in Topeka to pre- 
pare a final draft to be submitted to the General Committee at a meeting to 
be called within the next few weeks. At that time, if the draft is approved, the 
proposed code will be printed and will then be ready for suggestions from 
the lawyers of the state. A committee has put in days of time in the work in 
which they are engaged and it is believed that the product of their efforts will 
be a corporation code which will be acceptable in its entirety to the lawyers 
of the state. In this report, it is impossible to state any of the details of the 
work. However, in due time it will be furnished to the lawyers for their 
approval. 
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Editorial 


In the July issue of the Kansas Judicial Council Bulletin appears the pro- 
posed amendment to the Judicial Article of the Kansas Constitution with the 
comments thereon of Mr. C. L. Hunt. The Bar of the State has long recog- 
nized that changes in the Judicial Article are desirable and it is unfortunate 
that the lawyers of the State have not given the Judicial Council the benefit 
of their suggestions and criticisms. Whatever may be the views of the Bar of 
the State as to some of the specific proposals, it must be admitted that the 
amendment is a long step forward in the right direction and that the Judicial 
Council is entitled to the thanks of the lawyers of the state for the product 
of their efforts. 

There are many, however, who believe the proposed amendment would 
have been far more acceptable had it provided for the necessary fundamentals 
and left to the legislature the task of prescribing the more minute details of 
our judicial system. At the meeting of the Bar Association in Topeka in 1930, 
where this amendment was first discussed, Judge Doster made the following 
statement concerning it: “It runs too much into detail. It is as detailed as a 
statute.” And his statement, which was true then, is believed by some to be 
equally applicable now. 
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As originally conceived, the function of a constitution was to deal only 
with fundamentals, to prescribe the frame and form of government, and while 
today there are many who would include therein many administrative pro- 
visions, the wisdom of this procedure is a matter of some doubt. Administra. 
tive provisions must keep pace with the times. They therefore require change, 
Their adaptability to change should not be circumscribed by the slow process 
of constitutional amendment. Neither should untried experiments be placed 
beyond the control of the legislature if the necessity for quick modification is 
deemed advisable. 

The founders of our Federal Government wrote the entire Judicial Article 
of the Constitution of the United States with only 375 words. Under it has 
been erected the entire structure of our Federal Court System without an 
amendment to the original article. Fortunate it is that those who drafted our 
Federal Constitution did not attempt to prescribe the details of a system suit- 
able for the needs of the Federal Judiciary in 1787. The proposed amendment 
contains over 1,500 words. Among other things it sets up the county court in 
the place of the probate court and the justice of the peace. In view of the fact 
that county courts are in Kansas an experiment, some might perhaps feel that 
it would be wiser to leave to the legislature the duty of setting up the required 
courts below the grade of district court necessary for the proper disposition 
of legal matters. 

A further provision is: 

“The Supreme Court, not more than two justices voting in the nega- 
tive, after a hearing, on complaint and due notice, may ask the resigna- 
tion of, or by order remove a justice of that court or a judge of any state 
court for the good of the service.” 

The details as to the exact number of justices required for such action 
might, according to the views of some, be much better left to the legislature 
than to raise it in a constitutional provision wherein an objection to a minor 
detail forces one to become an opponent of the entire amendment. It likewise 
provides that the Supreme Court may 

“by like vote, after notice and hearing, may retire on half pay any justice 
of the supreme court or judge of the district court who has served con- 
tinuously as such justice or judge, or both, for as much as fifteen years, 
and who shall have attained the age of seventy years, or whose physical 
or mental infirmities have rendered such retirement advisable for the 
good of the service.” 

Again, while there may be a vast majority who would agree with the gen- 
eral principle of providing for the retirement of judges after a long period of 
continuous and meritorious service, the details as to the age, amount of time 
served and the retirement pay to be received are matters on which much dif- 
ference of opinion might be aroused and which might much better be left to 
the legislature to be dealt with separately without jeopardizing the success of 
the entire amendment. 

Section 11 of the proposed amendment provides that justices of the Su- 
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preme Court and judges of the district and county courts shall be elected at 
general elections as provided by law. Most of the lawyers of the state are 
convinced that there is a better method of selecting judges than by forcing 
them to enter the political arena and become candidates for office. This matter 
has received the close attention of the Bar throughout the United States. Many 
there are who believe that in the near future a system will be devised which 
will meet the approval of the electorate and at the same time the judiciary of 
the state will not be subjected to the indignity of soliciting votes and engaging 
in partisan politics. Elsewhere in this issue is set out in full the Georgia plan 
which is worthy of careful consideration. Yet the proposed amendment would 
shackle the state to the election of judges, unless this section be still further 
amended to provide for the selection of judges in such manner as would be 
provided by law. 

These are only a few of many suggestions that have been raised where 
lawyers have discussed this proposed amendment, but they are indicative of 
the fact that in some respects at least the amendment has gone too much into 
detail to gain the unanimous support of the entire bar. 

It must be remembered that the success of this amendment depends upon 
its acceptability to the electorate of the state in its entirety and it goes without 
saying that the more details which appear in its provisions which are susceptible 
of creating a difference of opinion, the greater the opposition to the amend- 
ment as a whole. It is believed that the majority of the members of the Bar 
feel that the proposals contained in the amendment are excellent and well 
calculated to improve the administration of justice in Kansas, but since an 
amendment of the Judicial Article of our State Constitution is highly desir- 
able and even necessary, those lawyers who may find in the provisions of the 
proposed amendment details which cannot receive their whole-hearted support 
have a duty to offer their suggestions, criticisms and proposals to the Judicial 
Council in order that when this amendment is presented at the next session of 
the legislature the Council can state with assurance that it has the whole- 
hearted and unanimous endorsement of the lawyers of the state. 


33 ¢ 3 


Today a favorite sport of the layman is condemning the lawyers and the 
courts. The lawyer feels that these criticisms, with few exceptions are unjust 
and unwarranted. He disregards them. He resigns himself to his fate and in 
the evolutionary process is developing a hide impervious to all the thrusts and 
buffetings directed at him. Such an attitude is all right up to a certain point, 
but when the layman deserts the lawyer and handles his affairs through other 
channels, then perhaps it is time to investigate and find what is behind these 
complaints. 

Today much legal business is no longer passing through the lawyers’ 
hands. In some localities bankers are performing legal services which do not 
require resort to the courts. Trust companies are drawing wills and handling 
estates. Collection agencies are flourishing, many soliciting claims and using 
methods regarded as unethical by the legal profession. In many states provi- 








166 The JourNaL 






sion is made for arbitration wherein the services of lawyers or courts are not 
required to secure an enforcible judgment. 

The legal profession through various committees is investigating the il- 
legal practice of the law, but at best these efforts are only attempts to cure 
the disease rather than to get at the cause ard prevent it. Perhaps the time has 
come when the Bar Association will make an effort not only to prevent the 
client from handling legal business through others than lawyers, but to make 
it so desirable and expeditious for the client to use the lawyer and the courts, 
that he will not go elsewhere. 

What is the basis of the complaint against the lawyer? In Kansas, which 
has the highest educational requirements for admission to the Bar of any state 
in the union, it cannot be said justly that the lawyer is incapable or inefficient. 
With the high standard of legal ethics maintained by the Bar, the client cannot 
justly complain of the honesty or integrity of the profession. In a state where 
the speed with which a case can be tried and appealed (and a decision ren- 
dered) is truly remarkable, the litigant cannot properly criticize delays of 
justice. But when these criticisms are boiled down it will be found that the 
real complaint is the lack of confidence of the average litigant in the inherent 
justice of a jury verdict. The public feels that to submit a cause to a jury is 
only to gamble on the passions and prejudices of twelve men and that the 
wits of attorneys and not the justice of the cause is to be responsible for the 
result. With this attitude it is no wonder that the public, where possible, is 
seeking other ways of settling its difficulties. 

Methods of business, methods of manufacture are constantly changing 
and yet the present method of utilizing a jury is hoary with age and even 
though lawyers realize its defects and see its weaknesses, they sit idly by 
while the layman seeks other means of handling his disputes. 

Perhaps the jury system can never be made perfect, but certainly the 
methods of using a jury can be greatly improved. The jury of today in Kansas 
is loaded with too much responsibility for the result of a case. The court is 
given too little. Our judges, chosen by the people, trained in the law, familiar 
with the weight and value of evidence as it falls from the lips of witnesses, 
knowing human nature from hundreds of trials, are precluded from being of 
any assistance whatever to an untrained jury. The jury is given too much op- 
portunity to abuse its power if it so desires. It is placed in a position to disre- 
gard the law given it by the court if it is clever enough and so desires. For a 
court to charge the jury as to the law concerning facts not yet determined and 
then expect a jury of twelve untrained men to properly apply the law to the 
facts when they may have difficulty in agreeing on what the facts are, does 
not tend to promote confidence in the result of a jury’s deliberation. If a jury 
is to be the exclusive judge of the facts, why not hold it responsible for the 
determination of these facts from the evidence to the best of its ability and 
then to the facts as found, let the court apply the law. Why destroy confidence 
by making it possible to shape the fact to fit the law given it by the court? 

The result of submitting special questions to the jury only emphasizes the 
point that too much is required of the jury under the present system and that 
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on the whole it does not apply the law to the facts in the calm, deliberate 
manner necessary to obtain reasonable, fair and correct results. The cases re- 
versed on the answers to the special questions and the verdicts set aside because 
of the answers to special questions, prove that something is decidedly wrong. 
What would the record show could there be a review of all the instances where 
instructions of the court were disregarded or misunderstood and all the in- 
stances where the facts found were made to fit the law as given by the court 
in order to sustain a verdict. Yet these are not subject to review and it does 
little to instill confidence in either layman or lawyer, for the supreme court 
to stamp with approval the result by stating that the jury is the exclusive 
judge of the facts. 

Every lawyer knows that it is one task to determine what the facts of a 
particular situation are, and it is still another task to apply the law to those 
facts once they are determined. The two should be kept separate. If the jury 
is to be a fact-finding body then let it be one, and be that only and not have 
placed in its hands the opportunity to destroy confidence by returning verdicts 
based on their own passions and prejudices. If the court is to be held respon- 
sible for the law in a given case, then let it be a responsibility for its applica- 
tion to the facts only after they have been determined by the jury. It is difficult 
to arouse the lawyer to the necessity for a change. The easier way is to leave 
old and well-known methods untouched. Criticism has left him unmoved, but 
with legal business leaving the lawyers and the courts he may realize the 
necessity for study and action. It seems high time for the lawyer to attend to 
the problems of his own profession. The Bar should take steps to make such 
modifications in the jury system as will regain the public confidence and 
cause it to again place its dependence upon the lawyers and the courts as the 
best method of settling disputes. 

As Dean Roscoe Pound has said: “So long as lawyers persist in an attitude 
of juristic pessimism—so long as they decry the doing of things by laymen 
and do nothing themselves—we must expect the public to strike out blindly 
in the endeavor to do the best they may when bad situations arise and are 
suffered to continue.” 
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(Case Comments 


Trial—Informing Jury of Liability Insurance—Doctrine of Comparative Prejudice~ 
In an automobile collision case, plaintiff's counsel was permitted to inject the liability 
insurance protection of the defendant into the case in the voir dire examination of jurors 
and in the examination of witnesses. Held, to be gross misconduct on the part of counsel 
that deserved “severe censure”, but not sufficiently prejudicial to require reversal—Hollo- 
way v. Telfer, 1932, 136 Kan. 80. 

This matter has been before the Supreme Court in many cases, most of which in- 
volved voir dire examinations (Swift v. Platte, 1903, 68 Kan. 1, 10, 72 Pac. 271; Manu. 
facturing Co. v. Bloom, 1907, 76 Kan. 127, 90 Pac. 821; Orr v. Construction Co., 1915, 
96 Kan. 713, 153 Pac. 526; Howard v. Motor Co., 1925, 117 Kan. 485, 232 Pac. 603; 
Engle v. Bowen, 1927, 122 Kan. 283, 251 Pac. 1108; Billings v. Aldridge, 1931, 133 Kan. 
759, 8 Pac. 2nd 359; Peters v. Cavanah, 1931, 132 Kan. 244, 295 Pac. 693), in some where 
the matter was brought out by statements of counsel (Smith v. Cement Co., 1912, 86 
Kan. 287, 120 Pac. 349; Russell v. Watts, 1915, 96 Kan. 275, 150 Pac. 600; Odlson v. 
Power Co., 1919, 105 Kan. 252, 182 Pac. 393), and in one (Van Pelt v. Richards Paint & 
Paper Co., 1931, 132 Kan. 581, 296 Pac. 737) where it was injected in the opening state- 
ment, in the evidence and in statements of counsel and court. 

While the fact of the liability protection of the defendant has been characterized as 
“extraneous matter of a prejudicial nature that may improperly influence a verdict”, 
(Swift v. Platte, supra, decision reversed on rehearing by a divided court), the practice 
of suggesting the existence of liability insurance criticized, (Peters v. Cavanah, supra), 
and in one case counsel for plaintiff reprimanded for injecting that issue, (Holloway v. 
Telfer, supra), in only one instance (Van Pelt v. Richards, supra), has a case been re- 
versed for such reason. 

The majority of courts concede the right of counsel for the plaintiff to interrogate 
Prospective jurors on voir dire examination with respect to their connection with or in- 
terest in liability insurance companies. This is permitted upon the theory that it enables 
counsel to ascertain the qualifications of the jury. The limitation everywhere imposed is 
that the questions must be asked in good faith and not for the purpose of prejudicing 
the jury. 

The great majority of courts hold that attempts to inform the jury that the defendant 
is insured through opening statements, examination of witnesses, statements of counsel 
in the course of the trial or argument to the jury, constitutes prejudicial and reversable 
error. (See notes, 56 A.L.R. 1419; 70 A.L.R. 849 where the cases are collected.) 

If, in fact, such liability insurance is an extraneous and prejudicial matter (and it 
would seem that no argument would be necessary to establish such fact) it is submitted 
that the practice of injecting such issue should be stopped. To say that prejudice must be 
shown to require reversal is to ignore the obvious. From both a legal and a practical 
standpoint, it is almost impossible to show prejudice. Not only do the decisions deny the 
right to prove the considerations which prompt a juror to decision (OAlson v. Power Co., 
1919, 105 Kan. 252, 182 Pac. 393; Brice-Nash v. Salta Co., 1910, 83 Kan. 447, 111 Pac. 
442), but jurors who are so influenced as to render a verdict by reason of such extraneous 
matter would almost invariably deny that prejudice in any manner influenced the verdict. 

It is submitted that the practice of telling the jury that the defendant has liability 
insurance at any stage in the proceedings is almost universally for the purpose of increas- 
ing the probability of a favorable verdict and the amount thereof. Certainly where there 
is proof as in Peters v. Cavanah, supra, that the insurance company has no stockholders 
or directors in Kansas, there can be no excuse for asking prospective jurors if they are 
stockholders and directors in a liability insurance company, and the fact that such ques- 
tions are asked should be sufficient proof that they are not asked in good faith. 


Criticism of the practice of attorneys indulging in it by the courts will not affect a 
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cure. So long as the verdicts gained or increased by means of such tactics are permitted 
to stand, it is submitted that such practice will be continued in one form or another. 


Divorce—Fault or Agression of Wife—Right to Alimony.—A divorce was granted 
to the husband because of the fault and agression of the wife. The trial court made a 
division of property, and awarded the wife permanent alimony, payable in installments 
over a period of years. Held, erroneous, as only “the faithful performance of the mar- 
riage obligation on the part of the wife entitles her to alimony”. Hendricks v. Hendricks, 
1932, 136 Kan. 69. 

It is apparent that the decision of the trial court was based upon a misuse of the 
word “alimony”. As late as 1931, in Metcalf v. Metcalf, 132 Kan. 535, where a divorce 
was granted to the husband on the ground of abandonment and gross neglect of duty, it 
was held that the court must grant to the wife “as alimony” some share of the husband’s 
property. Other instances of the misuse of the word will be found in Deeds v. Deeds, 1921, 
108 Kan. 770, 196 Pac. 1109; Leach v. Leach, 1891, 46 Kan. 724, 27 Pac. 131; and Miller 
v. Miller, 1923, 113 Kan. 22, 213 Pac. 634, in each of which “alimony” and “division of 
property” were interchangeably used. In those cases the decisions were correct as property 
was really divided between the parties, but because of the language used a confusion arose 
and district courts have divided property under the guise of awarding alimony, and in 
the case under discussion, the court attempted to award alimony when, under the cir- 
cumstances, it had no further power than the division of property. 

The awards of property and alimony upon divorce are purely statutory (R.S., 1923, 
60-1511), and in view of the distinction between them which is clearly pointed out in the 
Hendricks case, there is no need for further confusion on the subject. 


Municipal Corporations—Occupation Tax Under Statute Authorizing Cities to “Li- 
cense and Regulate” Occupations——The City of Wichita imposed an occupation tax on 
certain business, claiming authority to do so under a statute which gave cities of the first 
class power to “license and regulate” certain occupations. Held, the statutory power gave 
the right to pass a regulatory ordinance, and the ordinance in question being admittedly 
for revenue only, was void. McKay v. City of Wichita, 1932, 135 Kan. 678. 

While the distinction between occupation taxes and license taxes was pointed out in 
the case of Duff v. Garden City, 1926, 122 Kan. 390, 251 Pac. 1901, it has not always been 
kept in mind (In re Chipchase, Petition, 1896, 56 Kan. 357; Fretwell v. City of Troy, 
1877, 18 Kan. 271; City of Newton v. Atchison, 1883, 31 Kan. 151, 1 Pac. 288). 

Clearly, as is pointed out by the court, there is a distinction between the power to 
license and regulate and the power to license or regulate. The first is a true license tax, 
which has regulation as its basis; the latter is imposed for revenue alone. The fact that 
revenue exceeding the cost of regulation is raised by a license tax does not make it void, 
(City of Leavenworth v. Booth, 1875, 15 Kan. 627; State ex rel. v. Railway Co., 1912, 
87 Kan. 348, 125 Pac. 98; State ex rel. Ross, 1917, 101 Kan. 377, 166 Pac. 505), if the 
basic features of regulation are present. 

In a previous decision, the question here involved was not raised or decided. (Pro- 
duce Co. v. City of Wichita, 1922, 112 Kan. 28, 209 Pac. 667). While the ordinance there 
discussed had some regulatory features, it was in main an occupation tax ordinance, and 
the decision might well have been to the contrary. 

The decision of the court definitely establishes the boundaries of action by cities of 
the first class in license and occupation tax legislation, and is supported by the great 
weight of authority throughout the country. (McQuillin, Munic. Corp., Vol. III, 455; 
Cooley, Taxation, Vol. I, 291; 17 R.C.L. 536; 37 C.J. 179, 9.) 


Workmen’s Compensation act—Claim for Compensation—In a suit for compensa- 
tion the Commissioner and the trial court found that the statutory requirement of giv- 
ing written notice within go days of the accident was waived by the act of the employer 
in notifying the compensation commission and the insurance carrier of the accident. 
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Held, written claim within the time required cannot be dispensed with on any theory of 
waiver of proof which is necessarily based upon controverted or interested oral testimony, 
Decision of trial court reversed. (Klein v. McCullough, 1932, 135 Kan. 593.) 

While it appeared from the earlier case of Eck v. Sinclair Refining Co., 1931, 133 Kan, 
285, 299 Pac. 588, that the court was seriously considering the nullifying of the provision 
of the statute requiring written notice, this decision definitely sets at rest any question con- 
cerning such provision. The decision is in line with several previous Kansas decisions 
which are cited in the opinion, and with the great majority of decisions from other 
courts. (78 A.L.R. 1232.) It is also in accord with an analogous line of cases in Kansas 
which have passed upon the statute which requires the filing of a claim for damages with 
a municipality within go days. (Nesbit v. City of Topeka, 1912, 87 Kan. 394, 124 Pac, 
166; McHenry v. City of Kansas City, 1917, 101 Kan. 180, 165 Pac. 664; Dechant v. City 
of Hays, 1922, 112 Kan. 729; Haggard v. Arkansas City, 1924, 116 Kan. 681; 229 Pac. 70.) 
In both classes of cases a new right was created by the legislature and a procedure estab- 
lished as a prerequisite to the maintenance of an action. The decision of the court to the 
effect that such claim for compensation is jurisdictional is unquestionably a correct inter- 
pretation of the statute. 


Criminal Law—Larceny—Failure to Return Rented Car—Defendant rented an auto- 
mobile at Emporia, depositing a check written on a bank where he had no funds. He 
drove the car to a point west of Wichita where he ran out of gasoline. He attempted to 
obtain money to buy gasoline, but was unable to do so, and leaving the car he returned 
to Emporia where he made a full disclosure of the facts. He was arrested and convicted 
on the charge of larceny. Held, the conviction should be affirmed. State v. McConnell, 
1932, 136 Kan. 30. 

Intent to steal, that is, to deprive the owner permanently of his property, is an in- 
dispensable component of larceny. 36 Corpus Juris, 767; 17 Ruling Case Law, 24; State 
v. Shepherd, 1901, 63 Kan. 545, 66 Pac. 236; Guffey v. Casualty Co., 1921, 109 Kan. 61, 
197 Pac. 1098. While it may be questioned whether our criminal code creates such an 
offense as “larceny by trick”, at least in civil cases, such an offense is recognized. Motor 
Co. v. Insurance Co., 1922, 111 Kan. 225, 207 Pac. 205; Overland-Reno Co. v. Indemnity 
Co., 1922, 111 Kan. 668, 208 Pac. 548; Overland-Reno Co. v. Indemnity Co., 1924, 115 
Kan. 137, 222 Pac. 122. But even in those cases, the indemnity company was found 
liable on a policy only because there was an intent to steal by means of a trick, which 
existed from the inception of the transaction. 

The court, in the case discussed, approved an instruction to the effect that if the de- 
fendant “obtained possession of the automobile with the consent of the owner by false 
and fraudulent pretense, when in fact at said time he intended to appropriate the car to 
his own use, that the taking of the car under such circumstances would constitute lar- 
ceny.” Apparently the instruction met approval because of the previous decisions of the 
court in the civil cases referred to. While it would seem that embezzlement would have 
been a more appropriate charge, the correctness of the instruction may be conceded with- 
out admitting the decision is just. 

No other case has been found, where, under similar facts, a charge of larceny has 
been sustained by an appellate court. The decision cannot be reconciled with the previous 
decision of the court in the case of In re Mutchler, 1895, 55 Kan. 164. There a team of 
horses were rented; the destination announced by the driver at the time of hiring changed; 
the team was left in a livery stable and the owner notified of its location. Apparently no 
effort was made to return the team. Mutchler was arrested on the charge of larceny, and 
brought habeas corpus. In ordering his discharge, the court said: “Upon the facts there 
was no felonious intent existing in the mind of Mutchler at the time of the original tak- 
ing, nor was there any subsequently superadded felonious intent on his part.” Under the 
facts as stated in the two opinions, it seems clear that both decisions should not be per- 
mitted to stand as the law of this state, and it is submitted that it is the later decision 
that is incorrect. 
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Criminal Law—Bail—Confinement in Penitentiary as Excuse for Non-Appearance.— 
Defendants went surety on a recognizance bond. The principal did not appear to answer 
the charge and the bond was forfeited. A motion was filed to set aside the bond forfeiture 
and a showing made that the principal had been sentenced in a federal case‘and was in 
the penitentiary at the time the case was called for trial. The motion was denied. Held, an 
abuse of discretion by the trial court. Judgment reversed with instructions that if prin- 
cipal be delivered to the district court within ten days after his discharge from the federal 
penitentiary, the bond forfeiture should be set aside-—State v. Emerson, 1932, 135 Kan. 563. 

While no authorities are cited in the opinion, the decision is in accord with earlier 
Kansas cases which have interpreted the rights of bondsmen in criminal cases. In Madden 
y. State, 1886, 35 Kan. 147, 10 Pac. 469, it was said that if the performance of the condi- 
tion of the bond was rendered impossible by the act of God, such as sickness or death, 
or by the act of the state, that it would constitute a complete defense. The court did not 
define the elements of an act of the state and the case discussed may be considered as 
an example. In State v. Stanley, 1919, 104 Kan. 475, 179 Pac. 361, 54 A.L.R. 390N., sui- 
cide of the principal was held to relieve the sureties from liability. 

The holding in the case discussed is in accord with the majority rule when the sub- 
sequent arrest or detention is in the same jurisdiction (State v. Funk, N.D., 127 N.W. 722, 
Ann. Cas., 1912 C, 747; West v. Colquitt, 71 Ga. 559, 44 Am. Rep. 277; State v. Herber, 
Okla., 173 Pac. 651; L.R.A. 1918 F 396 and notes in 30 L.R.A. (N.S.) 211; 50 L.R.A. 
(N.S.) 253; 3 A.L.R. 193) although there are authorities to the contrary, in the most of 
which it is held that the bondsmen, in order to protect themselves, must communicate 
the facts to the court on the date set for appearance of the principal. (State v. Merrihew, 
47 Ia. 112, 29 Am. Rep. 464; Alquire v. Com., 3 B. Mon. (Ky.) 349; Cooke v. Harper, 
Ind., 135 N.E. 349.) 

A different rule applies in case of a subsequent arrest and detention in another juris- 
diction. (Taylor v. Taintor, 16 Wall. 366, 21 U.S. (L. Ed.) 287; Briggs v. Com., Ky. 214, 
S.W. 975, 8 A.L.R. 363; State v. Douglas, W.Va., 112 S.E. 584, 26 A.L.R. 408; Kirk 
v. State, Okla., 291 Pac. go.) And it has been held that arrest by state authorities is in- 
sufficient to operate as a discharge of the bondsmen in federal prosecutions. (U.S. v. 
French, 25 Fed. Cas. 15, 165; U.S. v. Van Fossen, 28 Fed. Cas. 16, 607; U.S. v. Marvin, 
170 Fed. 476.) 

It is submitted that the rule and exceptions as above noted are correct. It is clearly 
the duty of the defendant to appear before the court at the time fixed, and it is likewise 
the obligation of his bondsmen to produce him. (Campbell v. Reno County, 1918, 103 
Kan. 329, 175 Pac. 155.) Bondsmen are bound at their peril to keep their principal within 
the jurisdiction of the court. (State v. Douglas, W.Va., 112 S.E. 584, 26 A.L.R. 408.) 
The exceptions of acts of God, such as sickness or death, or acts of the state, are in 
keeping with the spirit of our constitution which gives to one arrested on a criminal 
charge the right to bail. In practice the right to bail would be denied if bondsmen knew 
that the law would not protect his obligation from forfeiture for causes which he could 
not in some manner control. The decision in the case discussed is of value in that it 
definitely establishes a limit to the exceptons from liability of sureties on recognizance 


bonds. 


Restraint of Trade—Contract to Secure Removal of Third Person from Field of 
Competition —Piaintiffs’ undertakers at Anthony, desired to rid themselves of a competi- 
tor. They entered into a secret agreement with the defendants, undertakers in Wichita, 
whereby the latter employed the competitor for work in Wichita and bound him not to 
engage in business in Anthony. The plaintiffs, pursuant to the agreement, advanced the 
year’s salary of $2,400.00 to be paid the competitor and took from the defendants notes 
to reimburse the plaintiffs for one-half of that sum. In a suit on the notes, it was held 
that the secret contract was in violation of the anti-trust statutes of 1889 and 1897 (Rev. 
Stat. paragraph 50-101 et seq.); and that the notes sued on were an inherent and essen- 
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tial part of the illegal transaction, and, being still in the hands of the original payees, 
are non-collectible and void. 

Gard v. Holmes, 1931, 132 Kan. 443, 295 Pac. 716.—A careful search has disclosed 
no case directly in point on this question. The law books are freighted with cases dealing 
with arrangements and agreements not dissimilar in purpose to the one in the above 
case, and any device by men seeking to gain advantage by impairing legitimate trade 
rivalry and with intent to plunder the public, have been denounced by the courts in 
general. The Kansas court touched on the general subject of agreements in restraint of 
trade in State v. Wilson, 73 Kan. 343, 80 Pac. 639, where it was held that a note and 
mortgage given for a consideration, a part of which was based upon an agreement made 
in restraint of trade, was wholly void, and again in Patterson v. Glass, 91 Kan. 201, 137 
Pac. 955, where it was established that a cause of action grew out of transactions involy- 
ing a breach of federal and state anti-trust acts, and where the court held that it became 
the duty of the court to at once refuse to aid either party to profit by such an agreement. 

The above case was held not to be controlled by such cases as Fox v. Barbee, 94 Kan, 
212, 146 Pac. 364, where a contract was fairly made whereby one house mover bought 
out two others and obligated them to stay out of business. But in this case there was no 
agreement to buy out the business of the competitor, but the notes were given as part 
of a secret arrangement unknown to the competitor, by plaintiffs in Anthony and the 
defendants in Wichita who had no concern in the removal of Schults as a competitor 
in Anthony. ~ 

There is no question but that this decision gives added strength to the Restraint of 
Trade Statute and will not allow parties to enforce contracts or any incidents thereto, that 
are secretly made to interefere with competition of a third person, unless such third party 
fairly contracts to sell out his business and remain out of the business for a period of time. 
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Counties—Municipal Corporations—Sure- 
ty Bonds—Mutual Surety Bond Compan- 
ies—Where it was proposed on the part of 
several counties to organize a mutual surety 
bond company to underwrite the various 
county officers of the member counties for 
the purpose of saving the price of such 
surety bonds of each member county; 
HELD: Such a plan is ultra vires the au- 
thority of the counties as public money 
could not be advanced for the organization 
and qualification of such a company. Fur- 
ther the county officers would be personal- 
ly concerned in the transaction in the re- 
ceiving of compensation for their services to 
such mutual surety bond companies as pro- 
vided for in the plan, at the expense of the 
public of the several member counties.— 
10/12/32 Osborne. 

Counties — Municipal Corporations — 
Crippled Childrens Act — Crippled Chil- 
drens Commission — Hospitals — Fees.— 
The fees provided for in section 10 chapter 
283, S.L. 1931, the same being section 65- 
5205, R.S. Supp. 1931, to be fixed by the 
Crippled Childrens Commission within the 
limits provided for in this statute makes 
the payment of these fees a mandatory 
duty of the county officers. The county of- 
ficers cannot question the amount of this 
fee as under this statute the fixing of the 
amount within the limits provided for by 
the Crippled Childrens Commission is con- 
clusive—10 /11 /32 Wichita. 

Township Trustee—Township Records— 
Municipal Corporations—Incompatible Of- 
fices.— Where the township trustee _per- 
forms services for his township and re- 
ceives compensation therefor; HELD: Such 
acts, if persisted in, would constitute will- 
ful misconduct in office as the individual 
officer would be occupying two incompat- 
ible positions.—10 /11 /32 Baldwin. 

Counties — Municipal Corporations — 
County Commissioners — State Highway 
Commission — Contracts — Contractors.— 
The county commissioners have no author- 
ity to enter into contracts and obligate their 
county therefor which call for the con- 
struction, maintenance or improvement of 
roads for townships other counties or the 
State Highway Commission. The employ- 
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ment by contract of machinery or equip- 
ment purchased with public money by the 
board of county commissioners in competi- 
tion with similar but privately owned equip- 
ment is ultra vires the county commission- 
er’s authority —10 /3 /32 Medicine Lodge. 

Budget—Publication of Budget by Tax- 
ing Bodies—Increased or Decreased—Bud- 
get—County Clerk.—Subsequent to the pub- 
lication of the notice provided for in sec- 
tion 79-2920 R.S. Supp. 1931, but prior to 
the hearing thereof upon the proper objec- 
tions being made—the budget required by 
each new governing body of this section of 
the state may be either increased or decreas- 
ed. After the certification of these items to 
the county clerk any further action for in- 
creasing or decreasing the amount the items 
provided for therein or any further or ad- 
ditional change is precluded. — 10/1/32 
Westmoreland. 

City or County License—Ex-Service Men 
—Residence—Under authority of section 73- 
207 R.S. 1923, ex-soldiers and ex-sailors who 
have been residents of the city or county 
in which they have lived for six months, 
are entitled to operate a baggage or delivery 
wagon or to vend, hawk or peddle goods, 
wares, fruits or merchandise not prohibited 
by law, within that city or county without 
securing a license therefor; but being con- 
nected so closely with the legal residence 
of such ex-soldiers or ex-sailors, such a li- 
cense would not permit the holder thereof 
to engage in similar lines of business in 
other cities or counties than that in which 
he has resided for the six months’ period 
provided for.—g /29 /32 Herington. 

Mortgage Registration — Registration of 
Deeds—Additional Security—After Acquir- 
ed Property. — A mortgage deed of trust 
executed to secure the payment of a pre- 
viously existing indebtedness secured by a 
mortgage deed of trust upon which the 
registration fee had been paid but included 
within the terms of the original mortgage 
or deed of trust additional or after acquired 
property is not under the terms of section 
79-3101 R.S. Supp. 1931, subject to the pay- 
ment of a registration fee—g /27 /32 Par- 


sons. 












174 


Insurance—Insurance Companies—T hrift 
Accounts—Ultra Vires Contracts. — Where 
an insurance company instituted a program 
whereby the policy holders might establish 
thrift or savings accounts with the insurance 
company, which accounts were not subject 
to check but which might be applied in the 
payment of premiums then due or which 
might subsequently fall due or which could 
be withdrawn in a lump sum in cash at 
the option of the policy holder; HELD: 
These contracts are valid as far as the ap- 
plication of these “thrift accounts” to the 
payment of premiums are concerned but 
are ultra vires and invalid as constituting 
no part of a life or health insurance busi- 
ness inasmuch as the options lie with the 
policy holders to withdraw these accounts 
in cash.—g /26/32 Building. 

Mortgage Registration — Building and 
Loan Company Merger—A mortgage exe- 
cuted to secure the payment of an indebted- 
ness to a new mortgagee, the merged cor- 
poration owned by the former independent 
separate building and loan companies — 
which will secure the payment of an in- 
debtedness in a different and larger amount 
and which may or may not include addi- 
tional security therefore is, under the provi- 
sion of section 79-3102 R.S. Supp. 1921, 
subject to the payment of a registration fee. 
—9 /27/32 Kansas City, Kansas. 

Banks—Trust Companies—Merger of a 
Bank with a Trust Company — Use of 
“and/or” in Statute — Statutory Construc- 
tion—Chapter 84, S.L. 1931, the same be- 
ing section g-1o1d and section g-1o1e R.S. 
Supp. 1931, purports to give authority to 
“any bank or trust company authorized to 
do business in the state of Kansas is hereby 
authorized and empowered to consolidate 
with any other bank or trust company au- 
thorized to do business in the state; Pro- 
vided * * * ” HELD: The use of the words 
“and/or” in a following portion of this stat- 
ute was inadvertent and erroneous and un- 
der the rules of statutory construction the 
word “or” can be eliminated. Following this 
rule of statutory construction the statute in 
question gives authority to banks to merge 
with other banks or to trust companies to 
merge with trust companies but does not 
authorize the merger of any bank or banks 
with any trust company or trust companies. 
—8/1 /32 Building. 
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Banks—Insolvency—Preferences—Guard;. 
an or Administrator—War Risk Insurance 
or Soldiers Compensation —Where it was 
contended by the guardian or administrator 
who had deposits in a bank made up solely 
from the proceeds derived from war risk 
insurance or soldiers’ compensation and 
which bank had become insolvent, that he 
was entitled to a preference to the extent 
of such deposits; HELD: Under authority 
of State ex rel vs Board of County Com. 
missioners et al, 132 Kas. 233, 242, 243, 
such a preference, on the theory that the 
fund is under the control of the United 
States until the same is actually spent by 
the administrator or guardian or by him 
applied to the use of the beneficiary, and 
by virtue of such control the United States 
possesses some title to the said account and 
could therefore follow the name in the 
same manner as if it belonged to the United 
States, could not be up-held. Such a guar- 
dian or administrator is not entitled to a 
preference in the case of an insolvent bank 
in which he has deposited such funds— 
6/14/32 Wichita. 

Blue Sky Law—Kansas Securities Act— 
Fully Paid Investment Certificates—Savings 
Institutions —Fully paid investment certifi- 
cates issued by the Morris Plan Company 
(of Kansas) do not come within the terms 
of subdivision 6, section 1, chapter 142, 
S.L. 1931, the same being subdivision 6, sec- 
tion 17-1224 R.S. Supp. 1931 or subdivi- 
sion 12, section 1, chapter 142, S.L. 1931, 
the same being subdivision 12, section 17- 
1224, R.S. 1931, so as to be exempt from 
the provisions of the Kansas Securities Act 
as such a certificate is not “commercial 
paper” nor is such a certificate an obliga- 
tion of a “savings institution”.—5 /19 /32 
Building. 

Building and Loan Associations — Bor- 
rowing Money — Pledging Assets — Recon- 
struction Finance Corporation — Paid-Up 
Stockholder — Bondholder — Creditor. — 
Held: Under section 17-1018 R.S. 1923, 
building and loan associations may borrow 
money for any corporate purpose. Such 
association has no authority to pledge its 
assets to secure the payment of such a loan. 
Fully paid-up stockholders stand in a posi- 
tion of a shareholder rather than as a cred- 
itor of a building and loan association.— 


3/23/32 Building. 
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News of the Law Schools 


UNIVERSITY OF KANSAS 
SCHOOL OF LAW 

For several years Dr. Wm. L. Burdick 
has been planning a trip around the. world 
in order to gather further materials for a 
book which he is writing on the Legal Sys- 
tems of the World. His request for a year’s 
leave of absence has been granted by the 
Board, the condition being that he will re- 
sume his work at the University in Septem- 
ber, 1933- He left Lawrence in the middle 
of July. After spending two months in the 
western part of the United States he sailed 
on September 16 for Hawaii. He is at pres- 
ent in Japan. From Japan he will go to 
Shanghai, Hong Kong, Singapore, Calcut- 
ta, Bombay, Cairo, Jerusalem, Naples, 
Rome, Florence, Lucerne, Munich, Berlin, 
Paris and London. He expects to be in In- 
dia on Christmas Day and to reach London 
about May ro. It is not likely that he will 
return to Lawrence until late in the summer 
of 1933. 

During the absence of Dr. Burdick, Pro- 
fessor R. A. Leflar, who for the past five 
years has been a member of the law faculty 
of the University of Arkansas, is teaching 
Dr. Burdick’s courses. Professor Leflar filled 
an appointment as Research Fellow at the 
Harvard Law School last year and received 
the degree of Doctor of the Science of Law 
from Harvard last June. He is A.B. (cum 
laude), University of Arkansas, and LL.B., 
Harvard. 


A new feature of instruction, known as 
the freshman arguments, was introduced 
into the school in 1930 and is proving to 
be a very helpful and valuable part of the 
first-year work. Members of the first-year 
class are permitted to divide themselves in- 
to law firms of two members each. Each 
firm receives at least one case during the 
year which involves several close questions 
of law. These cases are prepared by mem- 
bers of the faculty and by certain upper 
classmen who have ranked high in their 
legal scholarship. The plaintiff's case is as- 
signed to one firm and the defendant’s to 
a firm of opposing counsel. Thorough ‘and 
lawyer-like briefs are required from each 
firm and must be filed with the clerk of 


the first-year court upon a fixed date. After 
due time for study of the opponent’s brief 
the case is argued orally before a court of 
three members, made up of teachers and 
honor students of the upper classes. At an 
appointed time several days after the oral 
argument, the court convenes to render 
judgment in the case. A written opinion is 
read by the justice assigned for that pur- 
pose. Written opinions my be read by other 
members of the court. At least oral opinions 
are required of them. Each member of the 
first-year class is required to attend the ar- 
guments and the judgments in at least two 
cases other than his own. 

It is found that beginning students in 
this exercise acquire some ability to apply 
legal principles to factual situations, which, 
in the long run, is the work of a lawyer. 

. * * 


Alumni of the law school will be inter- 
ested to know that during each of the past 
three years the requirements for admission 
to the Law School have been raised. This 
change has taken account of the quality of 
the pre-legal college work. The raising of 
the quality standard has for its purpose the 
exclusion at the outset of applicants who 
are not likely to succeed in carrying the 
law course. 

* * * 

For sometime past several members of 
the law faculty have been engaged in va- 
rious research projects, primarily for the 
benefit of the Bar of Kansas. Professor F. J. 
Moreau, for more than a year has served 
as a member of the sub-committee of the 
larger committee of the State Bar Associa- 
tion which is preparing a corporation code 
to be submitted for the consideration of the 
next state legislature. Professor Moreau is 
in charge of the instruction in the course in 
Business Organizations, which is a re-group- 
ing of the materials usually offered in sep- 
arate courses of Corporations, Partnerships 
and Business Trusts. Through this experi- 
ence he has become familiar with the law 
in Kansas in this field and is able to give 
to the committee the benefit of his systemat- 
ic study of the subject. 

* * * 


During the past two years Professor F. 
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W. Jacob has been engaged in the prepara- 
tion of Kansas Annotations of several sub- 
jects of the American Law Institute’s Re- 
statement of the common law. He is at 
present working in the fields of Conflict of 
Laws and Agency. 


Professor Moreau has been at work for 
more than two years in preparing the Kan- 
sas Annotations to the Restatement of 
Torts. 

++ * * 

A new course of great practical value is 
being introduced into the curriculum this 
year, called Trust and Banking Practice, 
under the direction of Professor Jacob, who 
has had considerable experience in the 


banking field. 
* * * 

In intramural athletics, the Law School 
has taken a prominent and successful part 
during the current year. The annual foot- 
ball game between the Medics and the Laws 
is of many years’ standing and has become 
a classic. It is played for the high stakes of 
a turkey dinner served to the two teams 
at the expense of the defeated team. The 
game is played on the Friday afternoon pre- 
ceding the annual Homecoming Varsity 
game. This year’s score was 12-0 in favor 
of the Laws. The lawyers were coached by 
Professor Jacob. In the intramural fall base- 
ball series now in progress, the Law School 
team holds first place, having won its games 
with the Medical School and the School of 
Business. Hopes are entertained that it will 
be undefeated at the end of the season. 


Steadman Ball, of Atchison, Kansas, is 
Chairman of the Social Committee of the 
Atchison County Bar Association. He and 
his committee, Lawrence F. Day and Gerald 
W. Foley, succeeded in putting over a Bar 
Banquet at the Byram Hotel, which was 
attended by all but two or three of the 
members of the local Bar. The banquet was 
purely a social occasion and the members 
laid asde all formality and had a good 
time eating and telling stories of their ex- 
perience in the practice of law, politics, 
etc. As soon as elections are over, they ex- 
pect to have another banquet, as most of 
their members are busy with politics. Judge 
Jackson is president of this Bar Association. 
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With the Local Bar Associations 





WASHBURN LAW SCHOOL 


The enrollment of the Washburn Law 
School for the years 1932-33 total 219, diy- 
ided as follows: regular session, seniors 28, 
juniors 48, freshmen 57, and summer ses- 
sion 86. The number of students in the 
regular session having not less than 60 or 
more than go hours, total 93. The number 
of students in the regular session having 
not less than go hours (this number in- 
cludes 16 degrees) totals 40. Beginning with 
the fall semester of 1932, Washburn Law 
School went upon the three-year pre-legal 
basis, and no new students were enrolled 
who did not have at least 90 hours of 
credit from a college of approved standing. 

* * * 

Thomas A. Larremore, Professor of Law 
at Kansas University for six years and a 
graduate of Yale University and of the 
Columbia University School of Law, has 
been added to the staff of the Washburn 
School of Law. Mr. Larremore comes to 
Washburn from the University of Colorado 
at Boulder, where he taught at the law 
school during the past summer session. Mr. 
Larremore graduated from Yale in 1911 
and from the Law School of Colorado Uni- 
versity in 1916. He was Instructor of Law 
at Stanford University from 1917 to 1919, 
Professor of Law at the University of Ore- 
gon from 1919 to 1921, Professor of Law 
at Tulane University in 1921-22, taught in 
the summer session at Columbia University 
in 1922, and from 1922 to 1928 was a 
member of the Law School Faculty of the 
University of Kansas. 





They have many business sessions during 
the year, and fortunately have not had to 
have any memorial sessions. 

* * * 


One of the most active of the Local Bar 
Associations is that of the Johnson County 
Bar. They hold regular monthly meetings, 
at which meetings business matters are dis- 
cussed and an address is made by some 
younger member of the Bar on some legal 
or economic subject. The general public is 
invited to attend these. The next meeting 
will be held at the Court House at 2 p.m. 
on Saturday, November 19, and Hon. How- 
ard E. Payne will deliver the address. H. L. 
Burgess of Olathe is president. 
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O. L. O’Brien is the president of the 
Montgomery County Bar Association. He 
is from Independence, Kansas. This Associ- 
ation holds a business meeting at which its 
officers are elected, and a banquet with out- 
of-town speakers at the January Session of 
the Court, and at the October Session of 
the Court they have a luncheon, generally 
with speakers out of their own number on 
topics assigned to them. The October meet- 
ing was held on the first day of the October 
term of Court. An address was given by 
the Assistant County Attorney, Richard 
Becker, upon the tax situation and proposed 
tax amendments in Kansas. It was excep- 
tionally well delivered and was a splendid 
address. Harold McGugin, Congressman of 
the Third District, also a member of the 
Montgomery County Bar, addressed the 
meeting upon national issues, giving a 
splendid discussion of the various matters 
before the country at this time. A splendid 
luncheon was had, and afterwards a golf 
tournament was held, opposing sides being 
chosen among the lawyers. The afternoon 
session of the court was necessarily post- 
poned. These meetings have been very en- 
joyable occasions, and have been very 
profitable. 
* 7 * 

The Fourth Judicial District Bar Associa- 
tion was organized a few years ago with- 
out constitution or by-laws, but with the 
general understanding that meetings would 
be held from time to time in Douglas, 


-Among 


Hugo T. Wedell, of Chanute, Kansas, 
has found good even in depression. He says 
that although there is nothing new in the 
way of business, there is something new 
among the lawyers. During these days of 
depression they have had time to learn to 
know each other. They have time to cock 
their feet up on each other’s desks and gos- 
sip. They are staying in their offices or so 
near that they can be reached upon a 
moment’s notice, for fear that they might 
lose some little business that might come 
their way. He supposes that they are about 
as well off as the average lawyer in the 
state, but they are trying to catch what 
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Franklin and Anderson counties. De Witt 
Stiles of Garnett succeeded W. S. Jenks of 
Ottawa as president of the Association. 
Their meetings consist of a “Dutch” ban- 
quet, succeeded by a principal address and 
discussion. This year their guest speaker 
was Justice E. R. Sloan of the Supreme 
Court of Kansas, who spoke on the subject, 
“The Supreme Court of the United States 
in History”. The last meeting was held at 
the Richmond Country Club and forty-two 
attorneys were present. 
* * * 

On Wednesday, August 31, 1932, the 
local lawyers of Ellsworth, Kansas, consist- 
ing of S. E. Bartlett, George D. Miner, 
Donald J. Magaw, Paul L. Aylward, and 
V. E. Danner, organized a local Bar Associ- 
ation, with Mr. Bartlett as president and 
Mr. Danner as vice-president and secretary. 
They plan to have monthly dinners, with 
a period of discussion of legal problems, 
etc., following. 

* . * 

The officers of the Franklin County Bar 
Associaton must give good service, else why 
would they have been retained for ten 
years? That is a record. The president is 
W. S. Jenks, of Ottawa; vice-president, 
F. M. Harris; and secretary-treasurer, John 
C. Quin. There is a meeting every month 
at the Nelson Hotel, starting with a dinner 
followed by a talk or paper by some mem- 
ber of the club or guest speaker and with 
general discussion. 


Ourselves 


business they can to prevent eviction suits 
for non-payment of rent. 
* * * 


When O. O. Osborn became an ex-presi- 
dent of the State Bar Association, he had 
to find some other demanding occupation 
to take its place, so he took on the chair- 
manship of the 6th Congressional District 
Republican Committee, just to keep him 
busy. He is in charge of the Republican 
Campaign throughout the twenty-six coun- 
ties of that district. After the census of 
November 8th we might add that “Shorty” 
made a most excellent president of the As- 
sociation. 
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Kenneth Wagner, who graduated from 
Washburn Law School and was admitted 
to the Bar this summer, has located at Gove, 
the county seat of Gove County, and is the 
Republican candidate for county attorney of 
that county. He is a son of W. H. Wagner 
of Wakeeney. 

* * * 

Delmas Haney, who graduated from 
Washburn Law School about two years ago, 
is located at Hays, and is the Republican 
candidate for county attorney of Ellis 
County. 

* . * 

Richard Thompson, son of R. H. Thomp- 
son of Gove, graduated from Yale Law 
School this summer, and will engage in 
the practice with his father at Gove. 

* * * 

W. F. Jackson of Ft. Scott has recently 
been elected Grand Sire of the Independent 
Order of Odd Fellows. In this capacity Mr. 
Jackson during the coming year will visit 
the Order throughout the United States as 
well as in foreign countries. 

* * . 

Judge W. P. Dillard of Ft Scott, who has 
been ill for several months, is reported to 
be improving, and his many friends 
throughout the Bar of Kansas are delighted 
to know that he is gaining strength. 

6 * * 

J. H. Wilson of Clay Center, Kansas, is 
the nominee on the Republican ticket for 
county attorney of Clay County. 

* * * 


Judge W. A. Jackson is finishing his 
sixth term, or his twenty-fourth year, as 
Judge of the 2nd District, and is now 
running without opposition for his seventh 
term. Judge Jackson has had no serious op- 
position since his first campaign and is 
looked upon as one of the most satisfactory 


judges in the state. 
+ * * 


Leo Webs, Washburn Law School, 1930, 
is the Republican candidate for county at- 
torney of Rush County. 

* * * 

Donald A. Russell, Washburn, 1930, is 
in the practice of law with his father, W. H. 
Russell, at La Crosse. 

* * * 

Elmer Roth, University of Kansas, 1932, 
is the Republican nominee for the legisla- 
ture in Rush County. 
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R. C. Russell, of Great Bend, by action 
of the senatorial committee of that district 
became the Republican candidate for the 
state senate, taking the place of Senator 
W. L. Smythe, who was killed in an auto. 
mobile accident in September. 

* * * 


Loren Peters of Ness City is the Repub- 
lican candidate for the House, in that 
county. 

. * + 

A. D. Kellar of Marysville, Kansas, the 
present county attorney of Marshall Coun- 
ty, will resign from that office on or about 
November roth, and is going to Union 
City, Tennessee, to make his home. He 
will retire from the practice of his profes. 
sion. > = -«& 

Joseph S. Ensminger, aged 81, has been 
a member of the Bar of Topeka for 50 
years, and was one of its two oldest prac- 
titioners. He died on the 26th day of Sep- 
tember, 1932. Mr. Ensminger was a gradu- 
ate of Dickinson College, and had served 
as police judge of Topeka in the eighties. 

* * * 


Capt. Patrick H. Coney, one of the two 
surviving attorneys in Topeka who fought 
in the Civil War and well known in vet- 
eran circles throughout the state and coun- 
try, died July 25, 1932. Capt. Coney was 
84 years old, served in the 111th New York 
Infantry, came to Kansas in 1867, and has 
been a member of the Bar and in active 
practice in Topeka for 47 years. 

6 * s 


On July 4, 1932, Virgil V. Scholes, of 
Topeka, one of the most able and most 
popular of the younger members of the 
Bar was drowned. Scholes was a member 
of the law firm of Wheeler, Brewster & 
Hunt of Topeka, and had made his way in 
the profession. He had served in the Ma- 
rine Corps during the World War and was 
very severely gassed. 

7 e * 

Ralph T. O’Neil of Topeka, past State 
Commander of the American Legion, and 
past National Commander, a member of 
the Executive Council of the Bar Associa- 
tion, has been named by Governor Franklin 
D. Roosevelt as the head of the Democratic 
Veterans Organization, and is spending the 
last six weeks before the election at Demo- 
cratic National Headquarters in New York 
City. 
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Harry W. Colmery, of Topeka, past State 
Commander of the American Legion, was 
chairman of the important Legislative Con- 
yention Committee at the national conven- 
tion of the American Legion in Portland. 

- . * 

The Portland Convention of the Ameri- 
can Legion was attended by two well- 
known Kansas lawyers, both past com- 
manders, Douglas H. Hudson of Ft. Scott, 
a member of the Executive Council, and 
Donald W. Stewart of Independence. 

. . . 


General Wilder S. Metcalf, a graduate 
of the University of Kansas Law School, 
and a member of the Bar since 1897, al- 
though not practicing at the Bar, was re- 
cently decorated by the War Department 
with the Order of the Purple Heart for 
gallantry in battle on two different occa- 
sions when he was an officer of the famous 
20th Kansas in the Philippines. General 
Metcalf is also a past State Commander of 
the American Legion and was recently ap- 
pointed chairman of the Board of the new 
Federal Home Loan Bank at Topeka. 

= * * 


Arthur J. Mellott of Kansas City, Kansas, 
former county attorney of Wyandotte Coun- 
ty, has been retained by the State Highway 
Commission to defend it in all of the im- 
portant tax reimbursement suits brought by 
the various counties of the state. 

+. * * 

Thomas Amory Lee of Topeka and Hen- 
ry Asher of Lawrence recently won in the 
District Court of Shawnee County the test 
inheritance tax cases filed by eastern estates 
to recover inheritance taxes paid under pro- 
test on the transfer of stock in the Santa Fe 
Railway Company. It is understood that 
immediate appeals will be taken from these 
decisions by the State Tax Commission. 

* e * 

A daughter, Sara Lynn, was born to Mr. 
and Mrs. Kenneth L. Briggs of Topeka, on 
Saturday, October 8, 1932. 

* * * 


Frank H. McFarland, former assistant 
United States Attorney and a member of 
the Legislature from Shawnee County, has 
joined forces with James E. Smith, a mem- 
ber of the former firm of Jackson, Smith & 
Jackson, of Topeka. 


es * * 
Arnold Todd of Wichita has been elected 
as State Senator on the Democratic ticket. 
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Claude I. Depew of the firm of Long, 
Depew & Stanley in Wichita, recently sus- 
tained severe injuries by reason of his car 
overturning when forced off the road by 
an oncoming car on the wrong side of the 
road. His leg was broken in three places. 

* . . 


Chester Stevens of Independence says 
that the attorneys of his city are “working 
hard, making no money, and really need a 
collector to collect what their clients owe 
them”. Though this may not constitute 
news it does give us a picture for the past 
year of the lawyers in most every city into 
which this State Bar Journal goes, but 
which will be different now! 

* * 


With the law schools turning out hun- 
dreds of potential lawyers each year, com- 
petition in the profession is particularly 
keen, especially with the scarcity of any 
business at all. Therefore it is particularly 
unusual to find that the town of Tribune 
has only three lawyers, and one part-time 
lawyer. But it is even more unusual that 
Martin F. Trued, our reporter designated 
to “cover” the news of the other two, finds 
nothing to report. 

. * - 


Though the law business may be slow, 
Thomas Amory Lee of Topeka, of the 
Committee on Professional Ethics, common- 
ly known as the “Grievance Committee”, 
finds there is plenty of activity in this line. 
He is convinced that the disgruntled take 
it out on others than Hoover. Not a day 
goes by but what there comes to his hands 
complaints against fellow lawyers. Com- 
plaints against some ten attorneys were 
taken up and disposed of at a full meeting 
of this committee, held in his office August 
30, 1932. It is easy to see that it takes a 
considerable amount of time to deal with 
this many “grievances”. 

* * * 

Ed Benson of Colby, president of the Bar 
Association of Northwestern Kansas, is the 
Democratic candidate for state senator from 
the 39th District, which comprises 13 coun- 
ties in northwestern Kansas. 

* * * 

Ross McCormick was elected Judge of 
Division No. 1 and R. L. NeSmith elected 
Judge of Division No. 2 in Wichita. Both 
are new faces on the Bench. 
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John Blood of Wichita was re-elected on 
the Republican ticket as representative from 
the 67th District. 
* * 7 
J. Wirth Sargent of Wichita was elected 
as representative from the 66th District. 
* * * 


Judge and Mrs. A. J. Curran of Pittsburg 
were in Washington attending the meeting 
of the American Bar Association. 

* * * 

Judge and Mrs. Joe E. Gaitskill of Girard 
were in Portland, Oregon, attending the 
National Convention of the American Le- 
gion. 

” * . 

On Wednesday, November roth, David 
Mulvane died in Topeka. With his passing 
Kansas has lost one of its best-known citi- 
zens. As Republican National Committee- 
man from Kansas he was known through- 
out the nation; his political opinions and 
advice were always sought. As a lawyer he 
was recognized as one of the leaders of the 
Bar; at the meetings of the Association he 
was always present; as a friend he was 
loyal, and many there are throughout the 
state who will always hold the memories 
of that friendship as one of their choicest 
recollections. He was a true gentleman. The 
meetings of the Bar Association will not 


An Act to Incorporate the Bar of Ken- 
tucky sponsored by the Kentucky State Bar 
Association failed to pass the 1932 legisla- 
ture at its annual meeting held in Louis- 
ville. The State Association again endorsed 
the Act and the committee in charge was 
instructed to again urge its passage at the 
1934 session of the legislature. 

* * . 


At the fifty-first annual meeting of the 
Texas Bar Association a State Bar Act sim- 
ilar to that in force in Oklahoma was prac- 
tically unanimously endorsed, there being 
but two votes in opposition. The special 
committee having the matter in charge was 
continued with instructions to urge the 
passage of the bill at the next session of 
the legislature. 

* * * 

The Mississippi Legislature passed and 

the governor approved “An Act to provide 













From Other States 
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seem quite the same without David Mul. 
vane. 
+ * * 

George J. Downer died at his home in 
Syracuse on September 7, 1932. He came 
to Syracuse December 28, 1898, immediate. 
ly after being admitted to the Bar, served 
one or two terms as county attorney and 
on January 18, 1913, was appointed Dis. 
trict Judge to succeed William H. Thomp. 
son, United States Senator. Judge Downer 
was elected in 1916 and served until 1920, 
He leaves a widow, two sons and a daugh. 
ter surviving him. 

* . o 


George Getty passed away at his home 
in Syracuse on October 25, 1932, leaving 
surviving him a widow and two daughters, 
Mr. Getty was the senior member of the 
Bar at Syracuse and possibly one of the 
oldest lawyers in practice in the western 
part of the state. He had practiced in Iowa 
before coming to Kansas and came to Syra- 
cuse in 1886. He was in active practice up 
to the time of his death. He served several 
terms as county attorney of Hamilton Coun- 
ty, but was not politically inclined and held 
no other office. He had been local attorney 
for the Santa Fe Railroad at Syracuse for 
many years and was most highly respected 
as a citizen and a lawyer. 


for the organization, regulation and govern- 
ment of the Missisisppi State Bar, to re- 
quire all lawyers now or hereafter practic- 
ing law within this state to become mem- 
bers of the Association created hereunder, 
and to define the powers and duties of 
this Association”. Another state is thus 
added to the increasing number of states 
adopting state Bar acts. 

* o * 


The State Bar Association of North Da- 


kota held its annual meeting on September 
1 and 2 in the City of Fargo. 
* * * 


Two evenings of the annual meeting of 
the Illinois State Bar Association were de- 
voted to demonstrations of scientific crime 
detection methods by Lieutenant-Colonel 
Calvin Goddard, Director of the Scientific 
Crime Detection Laboratory of Northwest- 
ern University, and his assistants. On both 











From OTHER STATES 


evenings the room was packed with law- 
yers eager to note the advanced methods of 
crime detection and when Leonarde E. 
Keeler, Director of the Department of Psy- 
chology, demonstrated the lie detector, the 
interest was so great that repeated demon- 
strations were given until after midnight. 

The following day Mr. Keeler gave a 
private demonstration to the members of 
the judiciary and almost fifty supreme, ap- 
pellate, circuit and county judges were able 
to examine the device at first hand. In no 
instance did the detector fail to record the 
deviation from the truth and during the in- 
terim between demonstrations Mr. Keeler 
assisted the local state’s attorney and sheriff 
in fixing the guilt of two murderers in jail 
and developing clues which resulted in the 
arrest of two others in connection with the 
same crime. 

After witnessing the demonstrations it 
was not difficult to perceive that the day 
is not far distant when an improved lie de- 
tector, in the hands of highly trained spe- 
cialists, will be relied on as photography 
and finger prints now are by the courts. 

* * * 

At the annual meeting of the Bar Asso- 
ciation of Tennessee the Association unani- 
mously went on record as favoring as pre- 
requisites for admission to the Bar of that 
state the standards adopted and recom- 
mended by the American Bar Association, 
to-wit: Two years’ pre-legal and three years’ 
legal study in an accredited law school. 

es ¢ *® 

Bar Acts similar to that proposed in 
Kansas have been enacted into law in the 
following states: North Dakota, 1921; Ida- 
ho, 1925; Alabama, 1925; New Mexico, 
1925; California, 1927; Nevada, 1928; Ok- 
lahoma, 1921; Utah, 1931; South Dakota, 
1931; Mississippi, 1932. 

Similar legislation will be presented to 
coming legislatures in Washington, Ore- 
gon, Minnesota, Missouri and Texas. It 
would seem that Kansas, Arkansas, Colora- 
do, Montana, Wyoming, Arizona and 
Nebraska should hasten action and make 
the roll complete of all states west of the 
Mississippi. 

* * * 

The annual meeting of the Colorado Bar 
Association was held at Colorado Springs 
September 16 and 17. Ernest L. Rhoads 
was unanimously elected president for the 
ensuing year. 
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“A voluntary petition in bankruptcy was 
filed; the trustee was elected and the at- 
torney for the trustee was examining the 
bankrupt. Upon the hearing it developed 
that the bankrupt possessed a .38-caliber 
automatic revolver which he failed to sche- 
dule. The attorney for the trustee then ask- 
ed the court to enter an order on the 
bankrupt to immediately turn over to the 
trustee the revolver as being part of the 
assets of the estate. The court, after due 
deliberation, stated very naively that he 
thought that a bankrupt in Chicago would 
have a right to claim a gun as part of his 
wearing apparel, and that therefore it would 
be exempt. No appeal having been taken 
from the referee’s finding, it becomes a 
settled principle of law in his court.”— 
Journal of the Cleveland Bar Association, 
October, 1932, p. 4. 

- * * 

The State of Florida submitted to its 
voters at the recent election an amendment 
to the constitution of the state. The pro- 
posed constitutional amendment in effect 
fixes the membership of the Supreme Court 
at seven justices, adds one justice thereto 
and authorizes the Court to exercise its 
power as a single body or in two divisions, 
each division to consist of three members, 
to be presided over by the Chief Justice, 
who by virtue of his position as such is a 
member of each division. The judgment 
of a division concurred in by all its mem- 
bers shall be the judgment of the Court. 
Capital cases and cases involving the de- 
termination of state or federal constitution- 
al questions and such other cases as the 
Court may direct, shall be determined by 
the Court acting as a body. 

a a 


The Fifty-Second Annual Meeting of the 
Missouri Bar Association was held in Co- 
lumbia, Mo., September 30 and October 1. 
Cyrus Crane of Kansas City was elected 


president and Inghram Hook vice-president 
for the Fifth District. 


: © ww 

The November issue of the State Bar 
Journal of California publishes the results 
of a recent Bar Plebiscite in which ques- 
tions were submitted to the entire Bar for 
its vote, California being one of the few 
states where the Bar is incorporated. It is 
interesting to note that upon the questions 
submitted on the method of selecting judg- 
es only about one-fourth favored the pres- 
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ent method, while the remaining three- 
fourths were about evenly divided between 
appointment and nomination by the Bar. 
Upon the question of enacting some pro- 
vision for the retirement of judges with 
compensation, nearly two-thirds favored 
some proposition. Some 3,500 ballots were 
returned. 
* * . 


Dean John H. Wigmore was awarded the 
American Bar Association’s medal for dis- 
tinguished service to the profession at the 
recent meeting of the Association in Wash- 
ington. Those upon whom this honor has 
been previously conferred have been Samuel 
Williston, Elihu Root and Justice Oliver 
Wendell Holmes. 


The Kansas City Bar Association recently 
reproduced proceedings of the original 
Constitutional Conventon before an assem- 
bly of public officials and guests. A cast of 
lawyers presented scenes from the floor of 
the convention, during which the great gov- 
ernmental doctrine was drafted in 1787. 
Words attributed to the various delegates 
were spoken by the lawyers as in debate. 

* * * 


Colorado, Connecticut, Florida, Illinois, 
Michigan, New Jersey, New York, South 
Dakota, Utah, Virginia and Wyoming are 
among the states now providing for trial 
by a jury of less than twelve. (Fifth Report 
of Rhode Island Judicial Council.) 


“Professor Samuel Williston of the Law 
School of Harvard University, will be the 
speaker at the Third Cleveland Bar Asso- 
ciation Institute, which will be held in 
Hotel Allerton, November 21, 22 and 23, 
according to announcement by Walter L. 
Flory, chairman, and James B. Dolphin, 
vice-chairman of the Committee on Insti- 
tute. Professor Williston will speak on the 
subject: ‘Some Points in the Law of Con- 
tracts of Interest to the Practicing Lawyer’. 

“The Committee in charge has asked 
Professor Williston to give the Bar con- 
siderable discussion concerning the funda- 
mental principles of contracts, as the com- 
mittee feels it is a mistake to assume that 
the average practicing lawyer keeps close- 
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ly in mind such controlling principles. The 
speaker has been asked to mention some 
of the principles adopted by the American 
Law Institute in its work of re-statements, 

“The Cleveland Bar Association Institute 
was started last year for the purpose of 
giving in these lectures to the members of 
the Bar of the Forest City a complete re. 
view of the law governing special subjects, 
The lectures start at 4:15 p.m. and con- 
tinue until six o'clock with an intermission 
lasting from 5:00 to 5:15. With one lecture 
given daily for three days on one subject, 
the speaker is, of course, able to cover more 
fully the subject assigned to him than ordi- 
narily is done in the monthly Bar meetings 
of the Association, which are arranged for 
the purpose of giving the members the 
benefit of the experience of lawyers who 
have been able to specialize in special 
branches of the law. 

“In order to pay expenses of the Insti- 
tute, the following schedule of prices for 
tickets has been fixed: $2.00 for all lectures 
to lawyers who have been practicing more 
than two years; $1.00 for all lectures to 
lawyers who have been practicing two 
years or less, and fifty cents for one lecture 
to lawyers practicing two years or less.”— 
Ohio Bar Association Report, Oct. 24, 1932, 
p- 364. 

s . * 

At the last meeting of the Tennessee Bar 
Association it approved the recommenda- 
tion of the Committee on Jurisprudence and 
Law Reform for the consolidation of coun- 
ties and reducing the number of counties 
in the state from 95 to not exceeding 30. 
Including in other suggested legislation 
recommended by the association was: An 
Act to repeal the present primary laws, 
and a resolution memorializing Congress 
to take initial steps for the repeal of the 
17th Amendment providing for direct elec- 
tion of senators. 

* ” * 


The special Committee on Probate Law 
appointed in 1931 by the president of the 
Florida State Bar Association has submit- 
ted its preliminary report for the considera- 
tion of the members of the Association. The 
full text of the tentative draft of the Act is 
printed in full in the September number 
of the Florida State Bar Association Journal. 
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HE critical days of the Civil War! 
Here at the Wills House, 
jm pie ww ety Ly LO 
dress, the Gettysburg Speech. 
overcome by the weight of hi great 
fesponsibilities, he seriously 
composed that masterpiece of aap 
Here the great leader wrote his famous 
pe peed ge ep byl 4 
6S am. 6 Se SS 
live as long as our civilization 
Shall lest. It is only natural that the 
where it was written should be 
— lorever famous as @ result of this inci- 
t 


Were Lincoln's speech at 
Gettysburg was written 


T= Wills House might well be proud of the fact that one of the greatest speech- 
es of history was written within its walls. Lincoln’s influence during the trying 
Civil War days was all-pervading. When he died the ship of state was left prac- 
tically without a pilot, and the subsequent results were almost disastrous. Small 
wonder that a hotel of such historic associations should have achieved undying fame. 

The Hotel Lassen is constantly becoming more famous without the assistance 
of a historic background. Its reputation for faithful service increases daily, and 
its host of appreciative patrons is steadily growing. 

There is a quiet distinction about its unobtrusive service that creates a most : pleas- 
ing atmosphere. The comfortable appointments and superior cuisine are gaining for 
this hotel an ever increasing renown. Its location in the heart of the city, close to 
the retail business section and the theatre center, makes it the most convenient 
hotel in town. 

From the standpoint of service, the Lassen’s location is admirable. It is only a 

minute’s walk from the heart of the theatre and retail business sections, 


“Nearly Everybody Stops at the Lassen” 


1 Person $2.00, 2 Persons $3.00 14 Rooms, Private Bath ............ 1 Person $4.00, 

-1 Person $2.50, 2 Persons $4.00 7 Rooms, Private Bath...... ........1 Person $4.50, 

-1 Person $3.00, 2 Persons $4.50 14 Rooms, Private Bath, Twin Beds ................ 

1 Person $3.50, 2 Persons $5.00 28 Rooms, Private Bath, Twin Beds .............-+-« 
23 Combination Sample Rooms, $4.50 per day up. 
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Changing Conditions 
Present Many Problems 


Today’s constant shifting and changing of conditions 
expose the uninformed lawyer to dangers he cannot 
foresee. 


His only salvation lies in the use of a service which 
is based on accurate up-to-date reports that disclose 
the trend of a case or statute. 


These requisites are provided by Shepard’s Citations 
with a speed, accuracy and economy of operation that 
enable its subscribers to keep pace with the rapid and 
sometimes radical changes of the courts and law- 


making bodies. 


Through the medium of this service the pertinent 
facts are immediately available. To obtain the history 


of a case or statute is but a routine matter. 


THE FRANK SHEPARD COMPANY 
76-88 Lafayette Street 
New York 
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WASHBURN LAW SCHOOL 


Member Association of American Law Schools. 
On Approved List of American Bar 
Association. 

CATALOGUE SENT ON APPLICATION 


Address all communications to 


HARRY K. ALLEN, Dean of Law School _ - - Topeka, Kansas 
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Thanks, Kansas City and 
the Kansas City territory, 
for capacity, and even 
overflow crowds for break- 
fast, luncheon and dinner 
every day since the open- 
ing! 








Visit the new Coffee Shop 
any time of the day or night, 
when you are in Kansas City. 
You'll find tempting “Be- 
tween Time” specials and 
soda fountain service always 
awaiting you. And remem- 
ber, here is a new cool eat- 
ing place for late hours— 
open 24 hours daily. 

















the cheapness 


electricity as yp to other expenditures. Pee 
ti 
bill 





ric service compared 
d with your TAX BILL. 


to the 


All Your Bills vs. Your Electric Bills 


In an earlier adver- 
tisement the de- 
creasing cost of 
electricity com- 
pared to other 
living costs, was 
shown. We prom- 
ised to point out 


how your pocketbook is affected. 


The graph shows 


residential rates have brought elec- 
tricity down to 52% of the 1913 
figure, while costs of living remain 
up at 146% of the 1913 average, 


(90 


despite recent 
price drops. 


Just as in the na- 
tion-wide graph. 
the line represent- 
ing K. C. E. resi- 
dential electricity 
prices never 


mounted to the high peak of living 


costs. Moreover, the graph shows 


that K. G. E. 


K. G. E. customers have enjoyed 
greater decreases than the national 
average shows—with our figure 
standing at 52% of 1913 costs while 
the national figure stands at 70%, 


Kansas Gas & Electric Co. 




















at your service | 








